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     O  R  D  E  R  

 

PE R  S USH M A CHO WL A,  J . M,  :  

T h e  p r e s en t  a pp e a l  i s  f i l e d  b y t h e  a s s es s e e  a ga i ns t  t h e  o rd e r   o f  t h e  

A s se s s in g  O f f i c e r  d a t ed  28 .9 .2 01 0  pa s s ed  un d er  s e c t i on  1 43 (3 )  r .w . s .  

1 4 4C  o f  t he  In c o me  T ax  A c t ,  19 61  r e l a t i n g  t o  a s s es sm en t  ye a r  2 0 0 6- 07 .   

A s  t he  i mp u gn ed  as s es sm en t  o rd e r  i s  p as s ed  a f t e r  a s s es s e e ’ s  ob j e c t io ns  

a ga i ns t  t h e  p r op os e d  ad d i t i o ns  t o  t h e  r e tu r n ed  in com e  h av in g  b e e n  

ex a min e d  b y t h e  Di s pu t e  R e so l u t io n  Pa n e l ,  t h i s  i s  a  d i r e c t  ap p e a l  a ga in s t  

t h e  as s es sm en t  o r de r .  

2 .  T h e  a s s e s s e e  h as  r a i s ed  f o l l o wi n g  g ro un ds  o f  ap p ea l  :  

“ 1 . 1  T ha t  t h e  Ass e s s i ng  O f f i c e r  e r r ed  o n  fac t s  an d  i n  l aw  

i n  c om pl e t in g  t h e  a s s es sm e n t  un d er  s e c t i on  1 44C 

r e ad  w i th  se c t io n  1 4 3 (3 )  o f  t h e  I n com e  T a x  A c t  ( t h e  

A c t )  a t  a n  i n co m e  o f  Rs .3 13 ,8 6 , 75 ,7 35  as  a ga i ns t  t h e  

r e tu rn ed  i n co m e  o f  R s . 1 , 88 ,2 2 , 37 ,8 20 .  
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2 . 0  T ha t  t he  A ss e s s i ng  O f f i c er / Tra ns f er  P r i c i ng  O f f i c e r  

(“ A O /TP O” )  e r r ed  o n  fa c t s  an d  i n  l aw  in  m ak in g  

a d d i t i on  to  t h e  i nco m e  o f  t h e  ap p e l l an t  t o  t h e  e x t e n t  

o f  Rs .1 ,1 9 , 45 ,8 1 , 71 3  o n  a cc ou n t  o f  t h e  a l l e ge d  

d i f f e r en c e  i n  t h e  ar m ’s  l en g th  pr i c e  o f  

r e im bu rs e m en t  o f  a d v er t i s e m en t ,  m a r ke t i ng  a nd  

b ra nd  p ro m ot i on  exp e ns e s  (A M P e x p ens e s ) .  

2 1 .  T ha t  on  th e  f a c t  a nd  c i r c um s t an ce s  o f  t h e  c as e  

b e n ch m ar k i ng  o f  t h e  i n t er na t io na l  t ra ns a c t i on  o f  

r e im bu rs e m en t  o f  A d v er t i s e m en t  an d  P ro m ot i on  

(A M P )  E x p e n s es  a s  w e l l  a s  Ro y a l t y  Ex p e ns e s  by  t h e  

T PO  in  a bs en c e  o f  a  r e f e re n c e  b y  t h e  A O  i s  un law fu l  

a n d  be y on d  ju r i s d i c t i on .  

2 . 2  T ha t  t h e  A O/T P O e rr e d  o n  fa c t s  a n d  in  l aw  in  

h o l d i ng  t ha t  AM P  e x p en se s  am o un t in g  t o  

R s .1 ,4 0 , 29 ,0 7 , 00 0 ,  c o mp r i s in g  o f  ( i )  a d v er t i s e me n t  

a n d  s a l e  p ro mo t ion  e xp e ns es  o f  Rs .1 2 ,3 16 .8 1  l a cs ;  

( i i )  d e v e l op m en t  an d  s c i en t i f i c  r e se ar c h  e x pe ns e s  o f  

R s .9 7 . 41  la cs ;  ( i i i )  s e r v i c es  c h arg e s  p a i d  t o  s e l l i ng  

a g en t s  o f  R s . 11 .4 9  la cs ;  ( i v )  m a r k e t  r es ea r ch  

e x p e ns es  o f  Rs .7 9 0 . 14  la c s ;  ( v )  S e l l i n g  an d  

D i s t r i bu t i on  ex p ens e s  o f  R s . 37 2 . 17  l a cs  a nd  (v i )  

d i s c ou n t  on  s a l es  o f  Rs .4 41 . 05  lac s  r es u l t e d  i n  

p ro m ot i on  o f  b ra n d  o wn ed  b y  t h e  a s s oc ia t e d  

e n t erp r i s e ,  t h e r eby  c r ea t in g  m ar k e t i ng  i n t an g ib l e s  

w ho s e  u l t im a t e  be n e f i t  i nu re  t o  t h e  as s o c i a t ed  

e n t erp r i s e .  

2 . 3  T ha t  t h e  A O/T P O e rr e d  o n  fa c t s  a n d  in  l aw  in  

h o l d i ng  th a t  t h e  ap p e l l an t  ha s  d e v e lo p ed  m ar k e t in g  

i n t an g ib l e  f o r  t h e  a s s o c i a t ed  e n t er pr i s e  i n  In d i a  b y  

p e r f or mi ng  a l l  f u n c t i on s  an d  b y  b ea r i ng  a l l  

e c o no mi c  co s t s  a nd  r i s ks .  

2 . 4  T ha t  t h e  A O/T PO  e r r ed  on  fa c t s  a nd  i n  l aw  i n  no t  

a p pr e c i a t i ng  t ha t  a d v er t i s e m en t  a n d  m ar k e t i ng  

e x p e ns es  i n cu rr e d  b y  t h e  a pp e l la n t  d oe s  no t  r e su l t  i n  

b e n e f i t  no r  cr e a t ed  a ny  i n ta ng ib l e  f o r  t h e  AE .  

2 . 5  T ha t  t h e  AO /TP O  er re d  on  f a c t s  a nd  in  l aw  in  n o t  

a p pr e c i a t i ng  th a t  t h e  AM P  e x p en s es ,  e t c . ,  i n cu rr e d  

b y  t h e  ap pe l l an t  c a nn o t  b e  c ha ra c t e r i z e d  a s  a n  

i n t er na t io na l  t ra nsa c t io n  as  p e r  s e c t io n  92 B  o f  t h e  

I n c om e  Ta x  Ac t  so  a s  t o  i n v o ke  the  p ro v i s i on s  o f  

s e c t io n  92  o f  t h e  Ac t .  

2 . 6  T ha t  t h e  A O/T PO  e r r ed  on  fa c t s  a nd  i n  l aw  i n  no t  

a p pr e c i a t i ng  t h a t  t h e  as so c ia t e d  en t er pr i s e  w as  no t  

u n de r  ob l i ga t io n  t o  r e i mb ur se  t h e  a l l eg e d  A MP 

e x p e ns es  i n c ur r ed  b y  t h e  a pp e l la n t  f o r  sa l e  o f  i t s  

p ro du c t s  t o  t h e  de a l e r s .  

2 . 7  T ha t  t h e  A O/T PO  e r r ed  on  fa c t s  a nd  i n  l aw  i n  no t  

a p pr e c i a t i ng  th a t  e x p e nd i tu r e  on  a d ve r t i s e m en t  an d  

b ra nd  p ro m ot i on  c o u ld  a t  b e s t  b e  s a i d  t o  b e  

u n i la t e ra l  f l ow  f ro m  a c t io n  o f  t h e  a pp e l la n t  a nd  
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c o u l d  n o t  be  r e ga rd e d  a s  t ra ns a c t i on  or  

“ i n t e rn a t i on a l  t ra ns a c t i on :  as  p er  s ec t io n  9 2B  o f  t h e  

I n c om e  Ta x  Ac t  so  a s  t o  i n v o ke  the  p ro v i s i on s  o f  

s e c t io n  92  o f  t h e  Ac t .  

2 . 8  T ha t  t h e  A O/T PO  e r r ed  on  fa c t s  a nd  i n  l aw  i n  no t  

a p pr e c i a t i ng  th a t  t h e  p ow er  o f  t h e  T PO  i s  r es t r i c t e d  

t o  t h e  d e t er min a t i on  o f  a rm ’s  l eng th  pr i c e  o f  

i n t er na t io na l  t r an sa c t io ns  an d  n o t  t o  ma k e 

d i s a l l ow an c e  o f  bu s i n es s  e x pe ns e s  i n c ur r ed  b y  t h e  

a p pe l la n t .  

2 . 9  T ha t  t he  a s s es s i ng  o f f i c e r /T PO  e r r e d  o n  fa c t s  an d  i n  

l aw  i n  ap p l y i ng  B r i gh t  L i n e  T es t  (“ B LT” )  f o r  

c o m put in g  ad ju s t me n t  on  ac c ou n t  o f  e x p e nd i tu r e  on  

a d v er t i s e m en t  a nd  b ra nd  pr o mot io n  e xp e ns e s  w i th ou t  

a p pr e c i a t i ng  th a t  i n  abs e n c e  o f  s p ec i f i c  p ro v i s i on  

u n de r  t h e  T ra ns f er  P r i c i ng  R e gu la t i on s  i n  I nd i a ,  

a d j us tm e n t  on  a c co u n t  o f  t h e  a rm ’ s  l e ng t h  pr i ce  o f  

t h e  ad v e r t i s e m e n t  a nd  b ra nd  pro mo t i on  e xp en s es  

c o u l d  no t  b e  ma d e .  

2 . 10  Wi t h o u t  p r e j ud ic e  t ha t  t h e  as se s s in g  o f f i c e r /T PO 

e r r ed  on  f a c t s  an d  i n  l aw  in  no t  a pp r e c ia t i ng  t ha t  

e v e n  ap p l y i ng  de ve l op er  as s i s t er  r u l e  a s  co n ta in e d  

i n  U S  T ra ns f e r  Pr i c i ng  r e gu l a t i on s ,  v i z . ,  R EG .1 48 2 -

4 ,  t h e  a pp e l la n t  w ou ld  b e  ch ara c t er i z ed  as  d e v e lo p er  

o f  t h e  m ar k e t in g  in ta ng ib l e s  a nd  h enc e  i t  wo u l d  n o t  

b e  r eq u i r e d  t o  s e e k  r e im bu rs e m en t  c om p e ns a t i on  f o r  

s u ch  e xp en d i tu re  f ro m  t he  a s s o c ia t ed  e n t erp r i s e .  

2 . 11  T ha t  t h e  as s es s in g  o f f i c e r  er r e d  o n  f ac t s  a nd  in  l aw  

i n  r e l y i ng  up on  th e  d ec i s i on  o f  t he  c as e  o f  D HL 

I n c or po ra t e d  a nd  S u bs i d i ar i e s  v s .  Co m mi ss i on e r  o f  

I n t e rn a l  R e v e nu e  Ta x  C ou r t ,  T CD  1 998 - 46 1 ,  a f f ’d  i n  

p ar t ,  r e v ’ d  i n  pa r t  2 8 5F .3 d . 12 85 .   89A FT R2 d  20 02 -

1 9 78  (C A- 9 , 20 02 ) ;  a n d  G la xo  S mi t h  K l in e  Ho ld i ng  

(A m e r i ca s )  I nc .  v s .  Co m mis s io n er ,  T .C .  No .5 75 0 -0 4  

a n d  T .C .  N o . 69 59 -0 5 ,  w h i ch  w er e  r en d er e d  in  t h e  

c o n t e x t  o f  s p e c i f i c  p r o v i s io n  u n de r  t h e  Tr ans f er  

P r i c i ng  Re gu la t io ns  o f  Un i t ed  S ta t e s  o f  A me r i c a .  

2 . 12  T ha t  t h e  A O/T P O e rr e d  o n  fa c t s  a n d  in  l aw  in  

h o l d i ng  t ha t  t h e  e xp e ns e s  i n cu rr e d  b y  t h e  ap pe l la n t  

o n  a d v er t i s e m en t  an d  b ra nd  pr om ot i on  ar e  re qu i r e d  

t o  b e  b en c hm ar ke d ,  v i s -à - v i s ,  t he  c o mp ar ab l e  

c o m pa n i es  i n cu rr in g  s i mi la r  ad v e r t i s e me n t  a nd  

b ra nd  p ro m ot i on  exp e ns e s .  

2 . 13  T ha t  t h e  as s es s in g  o f f i c e r  er r e d  o n  f ac t s  a nd  in  l aw  

i n  h o ld in g  th a t  a d ve r t i s e me n t  a n d  pr om ot i on  

e x p e ns es  i n cu rr e d  b y  t h e  ap p e l l an t  ou gh t  t o  b e  

r e s t r i c t ed  to  2 .0 2%  o f  t h e  sa l e  a s  a g a in s t  13 .6 0 % 

i n cu rr ed  b y  t he  app e l la n t .  

2 . 14  T ha t  t h e  as se s s in g  o f f i c e r   e r r e d  on  f ac t s  an d  i n  l a w 

i n  c on s i de r i ng  t h e  f o l l ow in g  co m pa n i es  as  
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c o m pa ra b l e  com p an ie s  f o r  b e n ch ma r k i ng  

a d v er t i s e m en t  an d  p u b l i c i t y  e xp e ns es  :  

 *  Kw al i t y  Da i r y  ( I n d i a )  L td .  

 *  M i l k fo od  L td .  

 *  M o d er n  Da i r i e s  L td .  

 *  R a va lg on  S ug ar  F ar m  L t d .  

 *  M a ha an  F oo ds  L t d .  

 *  A n i k  In du s t r i e s  L td .  

 *  H a s tu n  A gro  Pro duc t s  L td .  

2 . 15  Wi t h o u t  p r e j ud i ce  t ha t  a s s es s i ng  o f f i c e r / TP O  er r ed  

o n  fa c t s  a nd  in  l aw  i n  r e j e c t i ng  t h e  f o l l ow i ng  

a l t e r na t e  s e t  o f  co m pa ra b l e  c om p an i e s  i n  F MC G 

s e g me n t  i d en t i f i e d  b y  t h e  ap p e l l an t  f o r  

b e n ch m ar k i ng  o f  ad v e r t i s em e n t  a nd  br an d  p ro mo t io n  

e x p e ns es  :  

                  C om pa ni es  A d ve r t i s em e

n t  ex p ens e s  

 ( % o f  sa l es )  

C ad bu r y  In d i a  L td .  1 7 .1 4%  

G i l l e t t e  I nd ia  L td .  1 7 .1 0%  

H i nd us t an  U ni l e v e r  L td .  1 3 .0 9%  

N e s t l e  I nd ia  L td .   9 .9 8% %  

P r oc t er  & G a m b l e  H y g i e n e  & 

H e a l th  Ca r e  L td .  

1 3 .8 9%  

A v er ag e  1 4 .2 4 % 

 

2 . 16  T ha t  t h e  A O/T PO  e r r ed  on  fa c t s  a nd  i n  l aw  i n  no t  

a p pr e c i a t i ng  t ha t  a d v er t i s e m en t  an d  pr om ot i on  

e x p e ns es  o f  1 4 . 24%  o f  t h e  sa l e  wa s  i n cu rr ed  b y  t h e  

a fo r es a id  co m pa n ie s  w h i ch  w as  co mp ar ab l e /h ig h er  

t ha n  th a t  o f  t h e  a pp e l la n t .  

2 . 17  Wi t h o u t  p r e j ud i c e  t ha t  t he  A O/T P O  e r r ed  on  fa c t s  

a n d  i n  l a w  in  c o ns i d er i ng  e xp e nd i tu r e  on  

d e v e l op m e n t  an d  s c i e n t i f i c  r e s ea r ch  a m ou n t i ng  to  

R s .9 7 . 41  la c s  a nd  s e r v i c es  c h ar g es  p a i d  t o  s e l l i n g  

a g en t  o f  Rs .1 1 . 49  l a cs ;  d i s c ou n t  o n  s a l es  o f  

R s .4 41 .0 5  l ac s  a n d  m ar k e t  r es ea r ch  e x p en s es  

a m ou n t i ng  t o  Rs . 7 90 .1 4  l a cs  a s  p a r t  o f  t h e  

a d v er t i s e m en t  an d  s a l e  p ro mo t io n  e x pe n s es .  

2 . 18  Wi t h o u t  p r e j ud i c e  t ha t  t he  A O/T P O  e r r ed  on  fa c t s  

a n d  i n  l aw  th a t  no  a d j us tm e n t  i s  r eq u i r e d  t o  b e  ma d e 

i n  r es p e c t  o f  t h e  a d v er t i s e m en t  e x p en s es  a t t r ib u t e d  

t o  t h e  pr o mot io n  o f  b ra nd s ,  v i z . ,  V i va ,  M al t o va  a nd  

B o os t ,  wh i c h  ar e  ow n ed  b y  t h e  a pp e l la n t .  

2 . 19  T ha t  t h e  A O/T PO  e r r ed  on  fa c t s  a nd  i n  l aw  i n  no t  

a p pr e c i a t i ng  th a t  t h e  as so c i a t ed  en t e r pr i s es /br an d 

o wn e r  h as  no t  s o l d  a n y  g oo ds  i n  In d i a  a nd  

a c c or d i ng l y  h a v e  n o t  a v a i l e d  an y  be n e f i t  o f  AM P 

e x p e ns es  i n c ur r ed  b y  t h e  a pp e l la n t  f o r  sa l e  o f  i t s  

p ro du c t s  t o  t h e  de a l e r s .    
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3 .  T ha t  t h e  AO /TP O   e r r ed  on  f a c t s  a nd  i n  l aw  i n  n o t  

a p pr e c i a t i ng  th a t  t h e  pa y m en t  o f  r oy a l t y  t o  

G l ax oS mi thK l in e  A s i a  P v t .  L t d .  i s  a  d o me s t i c  

t ra ns a c t i on  an d  no t  an  in t e rn a t i ona l  t ra ns a c t i on  

w i th in  t h e  m e an in g  o f  I nd ia n  t ra ns f er  pr i c in g  

r e gu la t io ns .  

4 .  T ha t  t h e  Ass e s s i ng  O f f i c e r  e r r ed  o n  fac t s  an d  i n  l aw  

i n  n o t  a l l ow in g  de d u c t i on  f o r  i n cr em e n t a l  b a l an c e  

a m ou n t i ng  t o  R s .2 5 ,2 3 , 71 0  l y in g  in  PL A un d er  

s e c t io n  43 B  o f  t h e  I n c om e  Ta x  A c t ,  1 96 1  ( ‘ t h e  A c t ’ ) .  

5 .  T ha t  t h e  Ass e s s i ng  O f f i c e r  e r r ed  o n  fac t s  an d  i n  l aw  

i n  d i sa l l ow i ng  C ons u m er  P ro du c t  R ese a r ch  e xp e ns e s  

o f  R s . 6 , 23 ,1 7 , 38 1  u n de r  s e c t io n  3 7 (1 )  o f  t h e  A c t  

a l l eg in g  th e  sa m e  to  be  ca p i t a l  i n  n a tu r e .  

5 . 1  Wi t h o u t  p r e ju d i c e ,  t h a t  t h e  A ss e s s i ng  O f f i c er  f a i l e d  

t o  ap pr e c i a t e  t ha t  t h e  ma r k e t  r e s ea rc h  e x p en s es  o f  

R s .7 ,9 0 , 13 ,9 61  wh i c h  c om pr i s ed  o f  t h e  i mp ug n ed  

e x p e ns es  am ou n t ing  to  Rs .6 ,2 3 , 17 ,3 81  we r e  a l r ea d y 

d i s a l l ow ed  b y  t h e  Ass e s s i ng  O f f i c e r  w h i l e  

c a l cu l a t i ng  ar ms  l e n g t h  pr i c e ,  r es u l t i ng  i n  a  d ou b l e  

d i s a l l ow an c e .  

6 .  T ha t  t h e  Ass e s s i ng  O f f i c e r  e r r ed  o n  fac t s  an d  i n  l aw  

i n  l e vy in g  in t e r es t  u nd e r  s e c t i on  2 34B  an d  2 34 D  o f  

t h e  A c t . ”  

3 .  T h e  p r es e n t  ap p ea l  w a s  f i x e d  f o r  h ea r i n g  on  v a r i ou s  d a t e s  s t a r t i n g  

f r om  14 .2 .2 01 1  a nd  th e  m at t e r  wa s  a d jo ur n ed  f ro m d a t e  t o  d a t e .   On  

s e v e ra l  d a t es  o f  h ea r in g  t he  ma t t e r  wa s  ad jo u rn ed  a t  t he  r e qu e s t  o f  t he  

l e a rn e d  D .R .  fo r  t h e  R e ve nu e .   T h e  a pp e a l  w as  f i x e d  f o r  h ea r in g  on  

3 . 10 .2 01 1 ,  on  w h i ch  d a t e  a n  a pp l i ca t io n  w as  mo v ed  b y  S h r i  Aj a y K u m a r  

S h ar ma ,  Ad d l .C IT ,  C h an d i ga r h ,  t h a t  b e c a us e  o f  h i s  a t t en d an c e  in  som e 

p r os e c u t i on  p ro c e ed in gs  a s  wi t n es s  o f  t h e  d e p a r tm e n t ,  h e  w a s  u n ab l e  t o  

a t t e nd  th e  p ro c e ed i n gs  b e f o r e  t h e  Be n c h .   T h e  m at t e r  w a s  a d jo u rn e d  t o  

1 2 .1 0 . 20 11 .   On  th e  ap p o in t e d  d a t e  o f  he a r i n g  i . e .  12 .1 0 .2 01 1  a no t h e r  

a p p l i c a t io n  wa s  mo v ed  b y S h r i  Aj a y  K um a r  S h ar m a ,  Ad d l .  C IT  o n  th e  

p l e a  t ha t  t h e  c ase  w a s  b e i n g  r ep re s e n t ed  b y S h r i  R i t es h  P a rm a r ,  

A d d l .C IT ,  w ho  was  bu s y i n  d i sp os a l  o f  t i m e  b ar r in g  ca s e s .   T h e  s a id  

r e q u es t  o f  t h e  l e a rn e d  D.R .  fo r  t h e  Re v e nu e  w as  r e j e c t ed  in  v i e w  o f  t h e  

f a c t  t h a t  o n  t he  e a r l i e r  da t e ,  t h e  co n te n t io n  o f  t h e  l e a rne d  D .R .  f o r  t h e  
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R e ve nu e  t h a t  h e  w a s  h e l d - u p  d u e  to  h i s  p e r s on a l  a pp e a r an c e  b e fo r e  

a n o t h er  Co ur t ,  w as  a c c e p t e d .    W h e r ea s  on  t h e  d a t e  o f  he a r in g ,  t h e  p l ea  

w a s  i n  r e sp e c t  o f  no n - a t t e nd a nc e  b y S h r i  R i t es h  P a rm a r .   T h e  m at t e r  wa s  

t a k en  up  fo r  h e a r in g  o n  1 2 . 10 .2 01 1  a n d  wa s  p a r t l y  h e a r d  on  t h e  s a i d  

d a t e ,  wh e r e i n  t he  l e a rn e d  A.R .  fo r  t h e  a s s e s s e e  pu t  fo r w ar d  t h e  

c o n t e n t i on s  a nd  re l i e d  o n  th e  w r i t t e n  su bm iss io ns .   I t  w a s  fu r t h e r  

a d jo ur n ed  t o  2 0 . 10 . 20 11 ,  on  wh i ch  d a t e  S h r i  R i t esh  P a rm a r  a pp e a r ed  

a l on gw i th  S h r i  A jay  K u m a r  S h ar m a  fo r  t h e  Re v en u e  a nd  t h e  h e a r in g  o f  

t h e  c as e  w a s  c on c lu d ed .   

4 .  W e  p r o ce e d  t o  d i sp os e  o f f  t h e  g r o un ds  o f  ap p e a l  r a i s e d  b y  t h e  

a s s es s e e .  

5 .  G r o un d  N o . 1  r a i s ed  b y t h e  a s s es s e e  b e in g  ge n e r a l  i s  d i s mis s ed  as  

s u ch .  

6 .  T h e  i s su e  i n  g r o und  N o .2  i . e .  g r o un d  N o s . 2 . 0  t o  2 . 19  i s  a ga i ns t  t h e  

a d d i t i o n  m a d e  o n  ac c o un t  o f  a l l e ge d  d i f f e r en c e  in  a rm ’ s  l e n g th  p r i c e  o f  

r e im bu r se m en t  o f  a d ve r t i s em e n t , ,  m a rk e t in g  a n d  b r a n d  p rom ot io n  

ex p en s es  ( AM P ex pe n s es )  a nd  d i f f e r en t  f a c e t s  o f  t h e  s a i d  a d d i t i o n .  

7 .  T h e  b r i e f  f a c t s  o f  t h e  c a s e  a re  t h a t  t h e  a s s es s e e  ha d  f u r n i sh e d  

r e tu r n  o f  i nc om e  d e c l a r in g  t o t a l  i n co m e  o f  Rs .1 88 ,2 2 ,3 7 ,8 20 / - .   Th e  

A s se s s in g  O f f i c e r  v id e  l e t t e r  d a t ed  3 . 1 0 . 20 08  r e f e r r ed  th e  i n t e rn a t io n a l  

t r an s a c t i on s  en t e r ed  in to  b y t h e  a s s es s e e  du r i n g  th e  f i n an c i a l  ye a r  2 0 0 5 -

0 6  as  r e po r t e d  in  A ud i t  R ep o r t  f u rn i s h ed  i n  Fo rm  No . 3CE B,  u nd e r  

s e c t io n  9 2C A (1 )  o f  t h e  In c o m e  T ax  Ac t ,  t o  t h e  T r ans f e r  P r i c i n g  O f f i c e r  

( T PO )  a s  e n l i s t ed  u n de r  p a r a  2 . 1  o f  t h e  o rd e r  o f  TPO .   Th e  A ss es s i n g  

O f f i ce r  v id e  l e t t e r  d a t e d  3 .1 0 . 20 08  h a d  r e f e r r ed  the  i n t e rn a t io n a l  

t r an s a c t i on s  i n  r esp e c t  o f  ex p o r t  o f  m a l t ed  f oo d ,  b i sc u i t s ,  ex p or t  o f  

p a c k i n g  m at e r i a l ,  p r ov i s i on  o f  I . T .  s e r v i c e s ,  r e imb u rs em e n t  o f  ex p en s es  
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( r e c e ip t s )  a nd  r e im bu r se m en t  o f  ex pe n s es  (p a ym e n t s )  a s  e n l i s t ed  un d e r  

p a r a  2 .1  o f  t h e  o r de r  o f  TP O .   Th e r e a f t e r  an o th e r  r e f e r en c e  w as  m a d e  b y  

t h e  A dd l .  C IT   v i de  l e t t e r  d a t ed  11 .9 .2 0 09  i n  r e sp e c t  o f  t h e  i n t e r n a t i on a l  

t r an s a c t i on s  u n de r  s e c t io n  92C A (1 )  o f  t h e  A c t ,  t o  t h e  TP O,  a s  e n l i s t ed  

u n de r  p a r a  2 . 2  o f  t h e  o r d er  o f  TP O .  

8 .  T h e  TP O  w as  o f  t he  v i e w  t h a t  t h e  as se s s e e  com p an y i s  i n c o rp o ra t ed  

u n de r  t he  La w s  o f  In d i a  a nd  i s  40 %  ow n e d  b y H o r l i c ks  Lt d . ,  U . K. ,  w h i ch  

i s  p a r t  o f  GS K G ro u p .   Th e  TP O  v id e  p a r a  5  t h us  h e l d  t h a t  i t  i s  a n  

a s so c i a t e d  en t e r p r i s e  wi t h i n  t h e  m e an in g  o f  Se c t io n  92 A  (2 ) ( a )  o f  t h e  

In c o m e  T ax  A ct .   T h e  TP O  v i d e  p a ra  6  o f  h i s  o rd e r  ac k no wl e d ge d  t h e  

a s s es s e e  t o  h a v e  ad o p t ed  T r an s a c t i on  N e t  M a r g in  M et ho d  ( T NMM )  f o r  

t r an s f e r  p r i c in g  a na l ys i s  w i th  op e r a t in g  p r o f i t / t o t a l  c os t  r a t i o  a s  p ro f i t  

l e v e l  i nd i c a to r .   S i mi l a r  m e th od  wa s  us e d  b y t h e  a s s es se e  i n  t he  

p r e c ed in g  ye a r s .   T h e  TP O  t h e re a f t e r  a na l yz e d  t he  t r an s f e r  p r i c i n g  

a p p ro a ch  o f  t h e  as s e s s e e  an d  s ho w  ca u s ed  th e  as s es se e  t o  ex p l a i n  wh y 

t h e  da t a  o f  t h e  re l e va n t  f i n a nc i a l  ye a r  o n l y  s h o u ld  n o t  b e  us e d ,  a s  

a ga i ns t  t h r ee  ye a r s  d a t a  a d op t e d  b y  t h e  a s s es s e e .   Th e  q u es t io nn a i r e  

i s s u ed  b y  t h e  TP O a n d  th e  ex p l an a t io n  o f  t h e  as s es s e e  a r e  i n co rp o r a t ed  

u n de r  p a r as  7 . 1  t o  7 .4  a t  p a ge s  5  t o  7  o f  t h e  o rd e r  o f  T PO .   Th e r e a f t e r  

v id e  p a r a  7 .5  t he  T P O  no t e d  t h a t  t h e  a s s e s s e e  h ad  sa l es  t u r no v e r  o f  

R s . 10 3 , 13 1 . 33  l a cs  a nd  h a d  d eb i t ed  the  f o l l o win g  ex p e nse s  :  

   

S.No. Name of Expenses Amount 

(Rs.Lacs) 

1. Advertisement expenses 8640.06 

2. Selling & Distribution 372.17 

3. Market Research 790.14 

4. Sales Promotion 3676.75 

5. Service charges paid to selling agent 11.49 

6. Discount - sales 441.05 

7. Development & Scientific research 97.41 

8. Royalty      4115.79 

9. Total     18144.86 
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9 .  T h e  su bmi ss i on s  o f  t h e  as s es se e  i n  r e s p e c t  o f  v a r i ou s  ex p en s es  i s  

r e p r od uc e d  un d er  p a r a  7 . 6  a t  p a ge s  8  t o  11  o f  t h e  o rde r  o f  TP O .    T h e 

c o n t e n t i on  o f  t h e  a s s es s e e ,  a s  p e r  t he  T P O,  w as  mi sp l ac e d ,  be c a us e  o f  

t h e  sh a r eh o l d i n g  pa t t e r n  o f  tw o  com pa n i es  an d  i t  w a s  obs e r v ed  t ha t  G SK 

A s i a  P v t .  L td .  i s  s ubs id iar y  o f  S .B .  P or t  L ou i s  L td . ,  M au r i t i u s ,  a n  

A ss o c i a t ed  E n t e rpr i s e .   S i mi la r l y  G la xo  Gr ou p  L t d . ,  U .K .   (a n  

A ss o c i a t ed  E n t erp r i s e )  h as  35 .9 9 %  sh ar e  ho ld in g  i n  GS K 

P h ar ma c e u t i ca l s  L t d .   Th us  t h e  p ro v i s io ns  o f  s e c t io n  92 A (2 ) (b )  o f  t h e  

I .T .  A c t  a r e  a t t ra c t e d .     T h e  ob s e r v a t i on  o f  t h e  TP O  t h e r e a f t e r  w a s  t h a t  

t hu s  t h e  pa y m en t  o f  r o ya l t y  b y  t h e  a s s e s s e e  i s  an  i n t er na t io na l  

t ra ns a c t i on  b e tw e en  th e  as se s s e e  an d  i t s  A . E .  an d  I  d o  no t  f i nd  an y  m er i t  

i n  t h e  s ub mis s i on  o f  t h e  a s s es s ee  o n  t h i s  i s su e .    H e  f u r t h e r  o bs e rv e d  as  

u n de r  :  

“ 7 . 9  S in c e  r o ya l t y  p a ym e n t  i s  a  d e em e d  i n t er na t io na l  

t ra ns a c t i on  an d  the  a s s e s s e e  h as  no t  b en c hm ar k e d  

t h i s  t r ans a c t i on  to  p ro v e  i f  t ra ns a c t io n  i s  a t  a r m’ s  

l e ng t h  p r i c e ,  I  hav e  e x am in e d  ar m ’s  l en g t h  o f  t h e  

r o ya l t y .   I n  t h i s  c on t e x t ,  i s  im po r t an t  t o  no t e  t ha t  on  

o n e  ha nd ,  t h e  a s s es s e e  i s  ma k i ng  r oya l t y  pa y m en t  t o  

i t s  AE  f or  t h e  us e  o f  ‘ Ho r l i c ks ’  t r ad em a r k  a nd  f r o m 

i t s  a ud i t ed  f i na n c ia l s ,  i t  i s  s e en  t ha t  i t  ha s  i n cu rr ed  

e x p e nd i tu r e  o f  R s .1 8 14 4 . 86  La k hs  o n  a dv e r t i s em e n t ,  

m a r ke t i ng  an d  p ro m ot i on .   T hu s  i n  t h e  y e ar  t h e  

a s s e s s e e  ha s  c r ea t ed  mar k e t in g  in ta ng ib l e s  b y  

i n cu rr i ng  e xp e nd i t ur e  o f  Rs .1 81 44 . 8 6  L a kh s  on  

a d v er t i s e m en t ,  m ark e t i ng  a n d  pr om ot i on  o f  t h e  A E 

b ra nd  an d  pro duc t s ,  how e v er ,  t h e  A E  ha s  n o t  

c o m p ens a t e d  th e  a s s e s s e e  f o r  t h i s  cos t  p er ta in i ng  t o  

t h e  bra nd  p ro mo t ion  o f  t h e  AE  in  I nd ia .   I n  or d er  t o  

e x a mi n e  t h e  ar m ’s  l en g th  pr i c e  i t  i s  n e c e s sa r y  t o  

c o m pa re  t o ta l  e xp en d i tu re  i nc ur r ed  by  t h e  as se s s e e  

o n  b e ha l f  o f  t h e  AE  in  In d ia  an d  a mou n t  pa i d  b y  t h e  

a s s e s s e e  t o  I nd ia  a s  co n t r ib u t i on  fo r  a d v er t i s e m en t  

e x p e nd i tu r e  b y  t h e  AE .   Ac c or d i ng ly ,  I  ha v e  

e x a mi n ed  a l l  t h e  ad v e r t i s em e n t  ma r ke t i ng  a nd  sa l e  

p ro m ot i on  e x p en d i t ur e  ( i n  sh or t  A MP  e x p e nd i tu re )  

i n cu rr ed  b y  t he  as se s s e e  i n  I nd i a . ”   

1 0 .  T h e  as s es s e e  w as  t hu s  s ho w  c au s ed  a s  t o  wh y i t  sh ou l d  n o t  b e  

i n fe r r ed  t h a t  i t  ha d  in c u r r e d  b o th  ro u t i n e  a nd  n on - r ou t ine  a dv e r t i s em e n t  

a n d  m a rk e t in g  ex p e ns e s  on  b r an d  p r omo t i on  an d  d e v e l opm e n t  o f  
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m a rk e t in g  i n t an g i b l e s  f o r  t h e  as so c i a t e d  e n t e rp r i s e s  ( i n  sh o r t  ‘A E ’ ) .   T h e 

q u es t io nn a i r e  i s su ed  b y t h e   T PO  i s  r e p ro du c ed  a t  p a ge  13  an d  pa r t  a t  

p a ge  1 4  o f  t h e  o r de r  o f  TP O.   Th e  sub mi ss i on  o f  t h e  a s se s s e e  i n  r e p l y i s  

r e p r od uc e d  un de r  pa r a  1 7 . 10  a t  pa ge s  1 4  to  26  o f  t h e  o r de r  o f  TP O.   T h e  

m ai n  p l e a  o f  t h e  as s es se e  w a s  t h a t  t h e  e x p en s es  on  adv e r t i s e m en t  a nd  

b ra nd  pr om ot i on  ar e  n o t  i n cu rr ed  a t  t h e  i n s ta n c e  or  d i re c t i on  o f  t h e  AE 

n or  t h e  AE  i s  t o  be n e f i t  f r o m su c h  e xp e nd i tu r e  i n c urr e d  b y  t h e  a s s es s e e  

i n  In d ia .   Fu r th er ,  i t  w i l l  b e  ap pr e c i a t e d  th a t  i n  a bs e n c e  o f  an y  

t ra ns a c t i on  wh i ch  r e su l t s  i n  t ra ns f er  o f  t h e  b e ne f i t  o f  ad v e r t i s em e n t  a nd  

b ra nd  p ro mo t i on  ex p e ns e s  w h i ch  o t h er wi s e  b e l on g  t o  and  i s  e xp lo i t e d  b y  

t h e  as s e s s e e  c omp a ny  t o  t h e  a s s oc i a t ed  e n t e rp r i s e ,  t h e  qu e s t i on  o f  

t ra ns f e r  o f  t h e  i n tan g i b l es  o r  pa y m en t  b y  t h e  A E  to  t h e  as s es se e  co m pa ny  

f or  t ra ns f e r  o f  su ch  in t an g i b l es  do e s  n o t  a r i s e .    Fu r t he r  c on t en t io n  b y 

t h e  as se s s e e  w as  t h a t  f ro m  t h e  co n jo i n t  r ea d in g  o f  p rov i s io ns  o f  c la us e  

(v )  o f  s e c t i on  92 F  a n d  s ub -s e c t io n  ( I )  o f  s e c t io n  9 2B  o f  t h e  A c t  i t  c ou l d  

b e  i n f e r r e d  t ha t  T ra ns f er  Pr i c in g  r e gu la t io n  w ou l d  b e  ap p l i c ab l e  t o  a n y  

“ t ra ns a c t i on” ,  b e i ng  a n  ar ra ng e me n t ,  u nd e rs t an d i ng  or  a c t io n  i n  

c o n c er t ,  i n t e r  a l i a ,  i n  t h e  na tu r e  o f  pu r ch as e ,  s a l e  or  l ea s e  o f  t a ng i b l e  

o r  i n ta ng ib l e  prop e r t y  o r  an y  o the r  t ra ns a c t i on  h av i ng  b e ar in g  on  

p ro f i t s ,  i nc o m e ,  l o s s e s  or  a s s e t s  o f  su ch  e n t erp r i s es .   T h er e fo re ,  i n  o rd er  

t o  b e  c ha ra c t e r i z ed  as  a n  ‘ i n t e rn a t io n a l  t ra ns ac t io n ’ ,  i t  wo u l d  h a ve  to  

b e  de m on s t r a t ed  th a t  t h e  sa m e  ar i s e s  pu rs ua n t  t o  an  ar r an g e me n t ,  

u n de rs ta nd i ng  o r  ac t i on  i n  c on c e r t .    T h e  m ai n  p l e a  o f  t h e  as s es s e e  wa s  

t h a t  i t  h a d  in c u r r ed  ex p e nd i tu r e  fo r  b r a n d  p r omo t io n  i n  In d i a  t o  c a t e r  t o  

l o c a l  r eq u i r em e n t s  a n d  th e  s a i d  ex p en d i tu r e  w as  n o t  a t  t h e  i n s t an c e  o f  

A E .   I f  a n y b e n e f i t  d id  a r i s e  t o  t h e  A E  bu t  wi t ho u t  any  a r r a n ge m e n t  o r  

u n de r s t an d i n g  c ou ld  n o t  b e  t e r m ed  a s  i n t e rn a t io n a l  t r a ns ac t i on .   T h e  n ex t  

p l an k  o f  a r gum en t  be f o re  t h e  TP O  b y t h e  a s s es s e e  wa s  t h a t  

r e b a t e s / i n c en t iv es  w e r e  p a id  t o  o th e r  In d i a n  pa r t i e s  an d  t h e  s e co nd  
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r e q u i r em en t  i n  t he  a pp l i c a t i on  o f  t r ans f e r  p r i c i n g  r e gu la t i o n  i . e .  

ex i s t e n c e  o f  i n t e r n a t io n a l  t r an sa c t io n  an d  t r a ns a c t ion  o f  p a ym e n t  

b e tw e e n  a s s o c i a t e d  e n t e r p r i s e s ,  o n e  o f  wh om  i s  n on - r es id e n t ,  w as  not  

f u l f i l l e d  a nd  t hu s  p r ov i s i on s  o f  s e c t io n  9 2 B(1 )  o f  t he  A c t  co u ld  no t  be  

i nv ok e d .     

1 1 .  T h e  a l t e rn a t e  p l e a  o f  t h e  a s s es s e e  v id e  p a r a  7 . 11  o f  t he  o r d e r  o f  

T PO  w a s  th a t  v a r io us  ex p e ns e s  i n c u r r e d  w e r e  f o r  t h e  p r o mot io n  o f  no t  

o n l y H o r l i c ks  bu t  o t h e r  b r an ds  i . e .  V iv a ,  M al to v a  an d  Boo s t .   T h e  b r e ak -

u p  o f  t h e  ex p en d i tu r e  i n  t a bu l a t e d  fo r m  i s  i n c o rp or a t ed  u nd e r  pa r a  7 . 13  

a t  p a ge  27  o f  t h e  o r d e r  o f  TP O.   The  T PO  th e r e a f t e r  ha s  h e l d  t ha t  i n  

v i ew  o f  t h e  t e rms  a n d  co nd i t i o ns  o f  t h e  A gr e em e n t  b e t we e n  t h e  a s s e s s e e  

a n d  a u t ho r i z e d  A E,  t h e  pa ym e n t  o f  r o ya l t y  b y t h e  a s s e s s ee  w a s  h e ld  t o  b e  

d e e me d  in t e r n a t i ona l  t r an s a c t i on  as  p e r  s e c t io n  92 B( 2 )  o f  t he  In c o m e 

T ax  A ct .   Th e  t ax  a u d i t o r s  h a d  r ep o r t e d  ex p en d i t u r e  o f  R s . 41 15 .7 9  l a c s  

b y t h e  a s s es s e e  o n  p a ym e n t  o f  ro ya l t y  t o  i t s  AE ,  w h i ch  w a s  an  

i n t e rn a t io n a l  t r an s ac t i on ,  a s  p e r  t he  TP O.   H ow e v e r ,  t h e  a s s es s e e  h ad  no t  

d e t e r min e d  t h e  a r m’ s  l e n g th  p r i c e  o f  t h e  s a i d  t r an sa c t io n ,  a s  o bs e r v ed  b y 

t h e  TPO .   H e  w a s  o f  t h e  v i e w  th a t  o n  o n e  h an d ,  t he  a s ses s e e  w as  ma k i n g  

r o ya l t y  p a ym e n t  t o  i t s  A E  f o r  t h e  u s e  o f  t r a de m ar k  a n d  on  t h e  o th e r  

h a nd ,  i t  h ad  i n cu r re d  ex p en d i t u r e  o f  R s . 14 0 . 29  c r o r es  on  AMP  ( ex c l ud in g  

r o ya l t y) .   T he  TP O th us  ob se r v ed  t h a t  d u r i n g  t he  ye a r  t h e  as s es se e  ha d  

c r e a t ed  m a rk e t in g  in t an g ib l es  b y i n c u r r in g  ex p e nd i tu r e  o f  Rs . 14 0 . 29  

c r o r es  o n  A MP o f  A E b r an d  a nd  p ro d uc t s ,  ho w ev e r ,  t h e  AE  h a d  no t  

c o mp e ns a t e d  t h e  a s s e s s e e  f o r  t h i s  c os t  p e r t a i n i n g  to  t h e  b r a n d  p rom ot i on  

o f  t h e  A E  in  In d i a .   T h e  T PO  w as  o f  t h e  v i ew  th a t  i n  or d er  t o  e x am in e 

t h e  ar m ’s  l e ng t h  p r i c e  i t  i s  n e c es sa r y  t o  co m pa re  to ta l  e x pe nd i t ur e  

i n cu rr ed  b y  t h e  as se s s e e  o n  b eh a l f  o f  t h e  A E  in  I nd ia  an d  a m ou n t  pa i d  by  

t h e  as s es s e e  t o  Ind ia  a s  c on t r i bu t ion  f o r  a d v er t i s e m en t  e xp e nd i tu re  by  
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t h e  A E.   A c co rd i ng l y ,  I  ha v e  e xa mi ne d  a l l  t h e  ad v er t i s e m e n t  m ar k e t i ng  

a n d  s a l e  p ro mo t i on  e x p e nd i tu r e  ( i n  sho r t  A MP  e x p en d i t ur e )  i n cu rr e d  b y  

t h e  as se s s e e  i n  In d i a .   I n  l i g h t  o f  t h es e  f a c t s ,  i t  i s  i nc or r e c t  t o  s a y  t ha t  

A M P  e xp en d i tur e  i s  n o t  a n  in t er na t io na l  t r an sa c t io n .   T he  TP O  v id e  p a r a  

8 . 2 . 2  fu r t h e r  ob se rv e d  a s  un d er  :  

8 . 2 . 2  T h e  as s es s e e  ha s  c l a i m ed  t ha t  t h e  T PO  h as  n o  

j u r i sd i c t i on  o v er  t h e  e x a mi na t io n  o f  t h i s  i s s u e  

a s  h e  h as  no  p ow ers  t o  m a k e  d i sa l lo wa n c es  n o t  

r e f e r r e d  t o  h i m.     I t  ha s  b ee n  c on t e nde d  in  t he  

A u d i t  R ep or t  f o r  t h e  as s es se e  t h a t  A MP 

e x p e nd i tu r e  i s  t h i r d  pa r t y  e xp e nd i tu r e  

a c c or d i ng l y ,  t h e  s a m e  ca n  no t  b e  h e l d  a s  

i n t er na t io na l  t r an sa c t io n .   I t  i s  p e r t i n en t  t o  

m e n t io n  h e re  t h a t  i n  t h i s  cas e  A MP 

e x p e nd i tu r e  has  be e n  e x a mi ne d  in  o rd e r  t o  

d e t er mi ne  a rm ’ s  l en g t h  pr i c e  o f  i n t e rn a t io na l  

t ra ns a c t i on s  o f  r e i mb ur se m e n t s  o f   

a d v er t i s e m en t  e x p en d i tu re  o f  14 0 . 29  c r or e s  as  

d i s c uss e d  in  pa rag ra ph  ab o ve .   A cc o rd in g l y ,  

o n  t h e  i n t er na t io na l  t r ans a c t i on  an d  re f er e n c e  

b y  t h e  A O,  n o  ob je c t i on  c a n  b e  ra i se d  o n  t h e  

i s s u e .  

1 2 .  In  t h e  a l t e rn a t iv e  t h e  TP O ob s er v ed  th a t  f ro m th e  f i n d i ngs  o f  f a c t s ,  

t h e  a s s es s e e  h ad  in c u r re d  h u ge  A MP ex pe nd i tu r e  t o  p ro mo te  t r a de m ar k  

o w n ed  b y i t s  AE  an d  d ev e lo p  ma r k e t i n g  i n t an g i b l es  fo r  t h e  p r od u c t  o f  

A E .   T he  A E  h av ing  r e c e i v ed  b e n ef i t  i n  fo r m  o f  e nh a n ced  b r a nd  v a l ue  i n  

In d i a  a nd  a c co r d ing l y,  A M P ex p e nd i tu r e  o f  Rs .1 40 .2 9  c ro r e s  w as  h e l d  t o  

b e  i n t e rn a t io n a l  t r an s a c t i on s  wi th in  t he  m e an in g  o f  s e c t io n  9 2 B(1 )  o f  t h e  

A c t .   A s  p e r  p a r a  8 . 2 . 3  o f  t h e  o r d er  o f  TP O,  t h e  a s s es se e  w a s  fo un d  t o  

h a v e  i n cu r r ed  sa id  A MP  ex p e nd i tu r e  fo r  t h e  b en e f i t  o f  i t s  A E  an d  i t  w a s  

f u r t h e r  h e ld  t h a t  t he  s a m e  wa s  i n cu r r ed  i n  co nn e c t io n  w i t h  a  b en e f i t  a nd  

s e r v i c e  p ro v i d ed  to  t h e  AE  un d e r  mu tu a l  a g r e e m en t ,  w h ic h  w as  n o t  i n  

w r i t i n g ,  b u t  su c h  a r r a n ge me n t s  w e r e  p ro v ed  f rom  t h e  c o nd u c t  o f  t h e  

a s s es s e e  a nd  h e n ce ,  A MP  ex p e nd i tu re  w a s  h e l d  t o  b e  a n  i n t e rn a t i on a l  

t r an s a c t i on  u nd e r  s e c t io n  92 B( 1 )  r e ad  wi t h  c l au se  (v )  o f  s e c t io n  92 F .   

T h e  c l a im  o f  t h e  a s s e s s e e  t h a t  AM P ex p en d i t u r e  o f  Rs .14 0 .2 9  c ro r e s  w as  
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n o t  an  i n t e rn a t io na l  t r an s ac t i on ,  w as  r e j e c t ed  b y t h e  TP O .  Th e  T PO 

t h e r e a f t e r  ob s e r v ed  t h a t  mul t i p l e  ye a r s  d a t a  w as  n o t  t o  be  u s ed  to  b en c h  

m a rk  t h e  i n t e r n a t i on a l  t r a ns a c t io ns  and  on l y d a t a  o f  f i nan c i a l  ye a r  w a s  t o  

b e  u se d  fo r  t h e  s a id   b e n ch  m ar k i n g  o f  i n t e r n a t i on a l  t r an s a c t i on  a s  pe r  

p a r a  8 . 3  o n w ar ds .   Fu r th e r  t h e  TPO  v id e  p a ra  8 .5 .2  obs e r v ed  t h a t  AM P 

ex p en d i t u r e  v i s - à -v i s  s a l es  o f  t h e  ye a r ,  a c co un te d  f o r  13 .6 0 % o f  i n c om e 

a s  co mp a r ed  t o  AM P ex p e nd i tu r e  t o  i n com e  r a t i o  o f  0 .2 2 % to  3 .2 0 %,  i n  

t h e  c a s e  o f  c om pa r a b l e s ,  s e l ec t ed  b y t h e  a s s es s e e .   T h e  TP O  t hu s  

o bs e r v ed  th a t  f a c tu a l l y  t h i s  by  i t s e l f  h as  e s t ab l i s h ed  th a t  t h e  as s e s s e e  

h a d  i n cu rr e d  hug e  no n- ro u t i n e  ex p e nd i tu r e  t o  d ev e l op  m ar k e t in g  

t an g i b l e  f o r  t h e  AE.   T he  TPO  v id e  p a r a  8 . 5 . 3  f u r th e r  h e ld  as  u nd e r  :  

“ 8 . 5 . 3  F r om  th e  au d i t e d  f i na n c ia l s  o f  t h e  as s e s s e e ,  i t  

i s  s e en  th a t  i t  ha s  i n c ur re d  e x p end i t ur e  o f  

R s .1 ,4 0 , 29 ,0 7 , 00 0  o n  a dv e r t i s em e n t ,  m a r ke t i ng  

a n d  pr om ot io n  o f  t he  ‘ Gl ax o  & H o r l i c ks ’  

b ra nd  an d  t o  d e v e lo p  m ar k e t  f o r  t he  pr od u c t  o f  

t h e  AE s  i n  In d i a .   S in c e  A MP  e x p en d i t ur e  ha s  

r e su l t ed  in  i nc r ea se d  i n  t h e  va lu e  o f  “ Gl a xo  & 

H o r l i c ks ”  b ra nd  i n  In d i a  a nd  h e lp e d  

p e n e t r a t io n  o f  Glax o  & H o r l i c k s  p rod u c t s  i n  

I n d i a .   I t  i s  he l d  t h a t  b en e f i t  o f  AM P 

e x p e nd i tu r e  wa s  en jo y e d  b y  t h e  AE w ho  i s  

l e ga l  own e r  o f  t h e  b ra nd .   How e v e r ,  i t  i s  no t e d  

t ha t  t h e  as s es s e e  ha s  no t  b e en  c o mp e ns a t e d  f o r  

i n cu rr i ng  c os t  a nd  a s s u min g  r i s k  o f  p ro m ot i ng  

b ra nd  o f  t h e  A E i n  I nd ia  an d  de v e lo p i ng  

m a r ke t i ng  in ta ng i b l e  f o r  t h e  A E.   S in c e ,  t h e  

a s s e s s e e  i s  m an u f a c tu r er - cu m -d i s t r ib u t or  o f  

p ro du c t s  i n  I nd ia ,  i t  i s  r e qu i r ed  t o  i n cu r  

c e r t a i n  r ou t i ne  AM P  e x p en d i t ur e  as  l i mi t e d  

r i s k  d i s t r i bu to r  b u t  i t  i s  no t e d  t ha t  t h e  

a s s e s s e e  h as  i ncu rr e d  c e r ta in  non - ro u t i n e  

e x p e nd i tu r e  f o r  t he  A E.”  

1 3 .  T h e  co n t en t io n  o f  t he  a s s es s e e  t h a t  t he  a dv e r t i s em en t s  i n  p r i n t  

m e d i a ,  p r es s  o r  o th e r wi s e  w a s  i n  r e l a t i on  to  p ro du c t s  a im e d  t o  b e n ef i t  

o n l y t h e  p r od uc t s  so ld  b y  t h e  a s s es s e e  i n  In d i a  a nd  a n y b e n e f i t  a cc r u i ng  

t o  A Es  be in g  in c i de n t a l ,  w as  r e j e c t ed  b y t h e  TPO ,  as  t he  t h r us t  o f  AM P 

ex p en d i t u r e   w as  t o  po pu l a r i z e  t h e  b r a n d  n am e  o f  t h e  A E  a nd  t h e  s am e  
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w a s  t o  p r om ot e  b us i n es s  ac t iv i t i e s  o f  t h e  p a r en t  c om p an y a n d  t o  en h an c e  

b r a nd  v a l ue ,  f o r  w h ic h  no  c om pe nsa t i on  w a s  p a id  t o  t h e  as s es se e  i n  

r e tu r n .   Th e  T PO  o bs e r v ed  th a t  t h e  t h ru s t  o f  AMP  ex pe n d i t u r e  w as  t o  

p r om ot e  t h e  b r an d  o f  A E  an d  t o  d e v e lo p  m a r k e t  an d  cu s to m er  l o ya l t y  f o r  

t h e  A Es  b r an d .   Th e  c l a i m  o f  t h e  as s es se e  t h a t  i t  h ad  i n cu r r ed  AMP 

ex p en d i t u r e  a l so  o n  b r a nds  ow n ed  b y i t ,  w a s  r e j e c t ed  b y t h e  TP O.    

U n d er  p a r a  8 .6 .1 1  o f  t h e  o rd e r  t h e  T P O  h a s  en l i s t ed  t h e  f un c t io ns  

p e r f o r me d  b y t h e  as s es se e ,  w h i c h  in  t u r n  h as  r es u l t e d  i n  d e v e lo pm e n t  o f  

m a rk e t in g  i n t a n gi b l e  b y t h e  a s s es s e e  f o r  i t s  A E.    T h e  T PO  th us  w as  o f  

t h e  v i e w  th a t  b e ca us e  o f  t he  i n t a n g ib l e  d e v e l op e d  b y t h e  as s es se e  b y w a y 

o f  e n ha n c ed  s a l e  o r  p ro du c t io n  in  In d i a ,  i n  t u rn  l ed  t o  t h e  i n c r e a se d  

p r o f i t a b i l i t y  o f  t h e  p a r en t  A E.   T he  TP O  w a s  o f  t h e  v i ew  th a t  t h e  a bo v e 

s a id  r eq u i r ed  r e com pu ta t i on  a t  a rm ’ s  l e n g th  p r i ce ,  a s  t h e  a s s es s e e  h a d  

n o t  b e en  c om p en sa t e d  fo r  t h e  sa id  s e r v i c e s .   T h e re a f t e r  t h e  TP O  u nd e r  

p a r a  9  h ad  d i s cu sse d  t h e  s e l e c t io n  o f  c o m p ar a b l es  f o r  be n c hm a rk in g  o f  

r o u t i n e  A MP  ex p en d i tu r e  a nd  a pp l i ed  b r i gh t  l i n e  m et ho d  t o  d e t e rmi n e  

a r m ’s  l en g t h  p r i ce .   T h e  t en  c om pa r a b l e  c om p an ie s  s e l e c t ed  b y  t h e  

a s s es s e e  i n  i t s  t r ans f e r  p r i c in g  r e p o r t ,  w e r e  s e l e c t e d  as  be n c h  m a r k .   T he  

T PO  w as  o f  t h e  v i ew  th a t  t ho u gh  A MP  ex p en d i tu r e  o f  t h e  as s e s s e e  

a c c o un t e d  f o r  13 .6 0 %  o f  i t s  i n co me  a s  com p a re d  to  a v e r a ge  AMP 

ex p en d i t u r e  t o  i n c om e  r a t i o  o f  2 . 02 %  f o r  t he  co mp a r ab l es  i n  v i e w  o f  t he  

c o mp a r ab le  u nc on t r o l l ed  p r i c e  m et ho d ,  b y i t s e l f  e s t ab l i s h ed  th a t  t h e  

a s s es s e e  h a d  in c u r re d  hu ge  no n- r ou t ine  ex p e nd i tu r e  t o  d ev e lo p  m ar k e t i n g  

i n t an g i b l e  f o r  t h e  A E  a n d  th e  s ame  w a s  in  ex c es s .  T h e  TP O  th us  

d e t e r min e d  th e  a rm ’ s  l e n gt h  p r i c e  o f  r e im bu rs em e n t  r e c e iv e d  b y  t h e  

a s s es s e e  f o r  t h e  b r a n d  p ro mo t io n  and  m ar k e t i n g  in t a ng i b l e  o f  A E  i n  

In d i a  @  2 %  o f  A MP  ex p e nd i tu r e  a n d  h e l d  t h a t  t h e  a d j us t me n t  o f  

R s . 1 , 19 ,4 5 , 81 ,7 13 / -  w a s  t o  b e  m a d e  to  t h e  i n co m e  o f  t he  a s s es s e e  b e in g  

d i f f e r en c e  b e t w e en  a r m’ s  l e n g th  p r i c e  o f  su bs id y a n d  t h e  s ub s i d y 
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r e c e iv e d  b y t h e  a s s e s s e e  f ro m  i t s  A E.   T h e  in c om e  o f  t h e  a s s e s s e e  w as  

t hu s  en h an c e d  b y t h e  s a id  f i gu r e  a nd  t h e  as s es s e e  w as  h e l d  no t  t o  b e  

e n t i t l e d  fo r  d ed u c t i on  u nd e r  s e c t io n  1 0 A,  10 A A,  1 0 B  o r  u n de r  Ch a p t e r  

V IA  i n  r es p ec t  o f  t h e  am ou n t  o f  i n com e  w hi c h  ha s  b e en  e n h an c e d .   

1 4 .  T h e  as se s s e e  f i l e d  i t s  o b j e c t i on s  d a t e d  27 .1 .2 01 0  in  f o r m  No .3 5A 

b e f o re  t he  D i s pu t e  R e so lu t io n  P a ne l .   D i r e c t io ns  u nd e r  s e c t i on  14 4C  o f  

t h e  A c t  w er e  i s s ued  b y t h e  Di sp u t e  Re s o l u t i on  P an e l ,  Ne w  D el h i  v i d e  i t s  

o r d e r  da t ed  9 .9 .2 010 .   Th e  ex p l an a t io n  o f  t h e  as s e s s e e  b e fo r e  t he  Di s pu t e  

R e so l u t i on  P a ne l  w a s  t h a t  t h e  TP O h a d  e r r ed  in  ob se r v i n g  t h a t  t he  

a s s es s e e  h a d  d eve l op e d  m a r ke t i n g  in t a n g ib l e  fo r  A E  i n  In d i a  b y 

d e v e l op i n g  o f  fu n c t io ns  an d  b y i n c u r r i n g  o f  e co nom i ca l  c o s t  a nd  r i sk .    

T h e  D i s pu t e  R es o lu t i on  P an e l  he ld  t h a t  on l y s u c h  comp a r a b l es  wh i c h  

w e r e  e n ga ge d  i n  t h e  d i s t r i bu t i ons  bu s i n es s  a n d  w e r e  i n c u r r in g  r o u t in e  

A MP  ex p e nd i tu r e  w e r e  t o  b e  s e l e c t e d .   T h e  s a i d  co n c ep t  w a s  ob se r v ed  b y  

t h e  Di sp u t e  R eso lu t i on  P an e l  t o  b e  v e r y s c i e n t i f i c  an d  a c c e p t ab l e  i n  

m a n y d e v e l op e d  c o un t r i e s  i n c l ud i ng  U S A .   T h e  c on t en t io n  o f  t h e  

a s s es s e e  t h a t  t he  co n c ep t  o f  b r i gh t  l i n e  t e s t  s ho u l d  no t  b e  a pp l i ed  t o  i t s  

c a s e ,  w as  f ou nd  to  b e  n o t  t en a b l e  b y t h e  D i s pu t e  Re s o l u t i on  P an e l ,  

o bs e r v in g  th a t  TPO h ad  s im pl y a p p l i ed  a  w e l l  d ev i s ed ,  s c i e n t i f i c ,  a l r e ad y  

i n  u se  a nd  a  s ou nd  t ax a t i on  c on c e p t .   Th e  P a ne l  f u r the r  o bs e rv e d  th a t  

w h i l e  wo r k in g  o u t  t h e  ex c es s  pa ym e n t  t o  i t s  a s so c i a t ed  e n t e r p r i s e ,  t h e  

T PO  h a d  a l r ea d y  g i v en  s e t  o f f  o f  R s .2 0 .8 3  c r o r es ,  w h i ch  in  f a c t  a r e  t h e  

ex p en d i t u r e  r e l a t i ng  t o  A MP .   Fu r t h e r  o b s e r v a t i on  o f  t h e  P a n e l  w as  t ha t  

t h e  t o t a l  am ou n t  pa i d  b y t h e  a s se s s ee  t o  i t s  AE  c om p r i s e d  o f  d i f f e re n t  

h e a ds  a n d  as  t he  TP O  h ad  h e l d  t h a t  e x p en s es  o f  Rs . 20 .83  c r o r es  a r e  a t  

a r m ’s  l en g th  a nd  re q u i r ed  to  b e  i n cu r r e d  f o r  A MP  ex p en s es ,  n o  fu r th e r  

a d ju s tm e n t  i s  w a r r an t ed .   T h e  o r d e r  o f  t h e  TP O w as  th us  up h e l d .  
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1 5 .   T he  As se s s in g  O f f i ce r  d u r in g  th e  as s es s m en t  p r o c e ed in gs  

c o n f ro n t ed  t h e  r e po r t  o f  TP O  to  t h e  a s s es s e e .   Th e  o b je c t i on s  r a i s ed  b y  

a s s es s e e  a r e  i n c o r po r a t e d  a t  p a ge s  21  t o  24  o f  t h e  as se s sm e n t  o rd e r .   T h e  

A s se s s in g  O f f i c e r  v id e  p a r a  7  o bs e r ve d  t ha t  a  r e f e re n c e  w a s  m ad e  to  t he  

T PO  u nd e r  s e c t io n  9 2CA  of  t h e  A c t  f o r  c omp ut a t io n  o f  a rm ’s  l en g t h  

p r i c e  o f  t h e  i n t e rna t i on a l  t r a ns a c t i ons  o f  o v er  Rs .5  c r o r e s  a s  p e r  For m 

N o .3C E B f i l e d  b y  t h e  as s e s s e e .   In  v i ew  o f  t h e  o rd e r  o f  t h e  T PO  th e  

d i f f e r en c e  in  t h e  a m ou n t  o f  a r m’ s  l e n gt h  su bs i d y a n d  th e  v a l u e  o f  

i n t e rn a t io n a l  t r a nsa c t i on  u nd e r t a k en  b e in g  mo r e  t h an  5% ,  ad jus tm en t  o f  

R s . 1 , 19 ,4 5 , 81 ,7 13 / -  w a s  ma d e  to  t h e  i n co me  o f  t h e  a s s e s s e e ,  a f t e r  

c o ns id e r i n g  th e  re p l y o f  t h e  a s s es s e e  on  t h e  i s s u e .  

1 6 .  T h e  a s s es s e e  i s  i n  a p p e a l  a ga in s t  t h e  o r d e r  o f  t h e  A ss e s s i n g  O f f i c e r  

p a s s e d  un de r  s e c t i on  1 43 ( 3 )  r . w . s .  1 4 4C  o f  t h e  A c t  a n d  h a s  r a i s e d  

v a r i ou s  g r ou nds  o f  a p p e a l .   Th e  l e a rn ed  A .R .  fo r  t h e  a s s es s e e  po in t e d  o u t  

t h a t  t ho u gh  m ul t i p l e  g r ou nd s  o f  a pp ea l  h av e  b e e n  r a i s ed  bu t  t he  b ro a d  

p r op os i t i on s  t o  b e  c o n s id e r e d  r e ga rd i n g  g r o un d  No .  2  t o  2 . 19  a r e  a s  

u n de r :  

 1 .  Wh e t h e r  i n t er na t ion a l  t ra nsa c t io n?  

2 .  Wh e t h e r  i n t er f e r enc e  b y  T P O p er mis s ib l e  w i th ou t   

R e f er en c e  f r o m t h e  A O ?  

3 .  A l l owa b i l i t y  a s  r e ve n u e  e x pe ns e s  i f  i n d i r ec t  b en e f i t  

t o  t h i rd  p ar t y /A E?  

4 .  Wh e t h e r  ca p i t a l  ex p e nd i tu r e / r e su l t s  i n  c r ea t io n  o f  

a n  in ta ng i b l e  as s e t?  

5 .  I f  y es ,  w h e t he r  su c h  i n t an g ib l es  ar e  c r ea t e d  on  

b e ha l f  o f / t r an s f er re d  t o  AE ?  

6 .  A p pl i c ab i l i t y  o f  U S  R eg u l a t i ons  an d  O ECD 

G u id e l i n es /No  d ee m in g  pr o v i s io n  a s  i n  U S 

R e gu la t io ns .  

7 .  O n  fa c t s ,  e x p en d i tu r e  no rm al / no t  e x t r ao rd in ar y  an d  

i n  l i n e  w i th  t h e  i ndu s t r y  s p en d .  

8 .  C om pa ra b l es  c on s id e r ed  b y  t h e  T PO  no t  r e l e v an t  f o r  

A M P e x p en se s .  

9 .  I n  a n y  ca s e ,  A M P e x p e ns e s  d em on s t r a t e d  t o  b e  a t  

a r m’ s  l en g th  a pp l y  e n t i t y  w i d e  bas i s .  
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1 0 .  A dj us tm e n t ,  e v e n  o th e rwi se ,  no t  s us ta i n ab l e ,  n o t  

b e in g  b as e d  on  an y  o f  t h e  m e th ods  p r es c r i be d  in  

T ra ns f e r  Pr i c in g  r eg u l a t i on s .  

1 1 .  Wi t h o u t  pr e j ud i c e ,  n o  a d ju s t m en t  f o r  A M P  ex p en s es  

f o r  V iv a  M al t o va  an d  B oo s t .  

1 7 .  E l ab o ra t e  su bmi ss io ns  w e r e  m ad e  by  t h e  l e a r n e d  A .R .  fo r  t he  

a s s es s e e  i n  r esp ec t  o f  e a c h  o f  t h e  a f o r es a i d  p r op os i t i o ns  i n c l ud i n g   

r e l ev a n t  c as e  l a ws ,  w h i c h  sh a l l  b e  r e fe r r e d  t o  i n  p a r as  he r e in b e l ow .   T he  

l e a rn e d  A. R .  f o r  t he  a s s es s ee  h a s  f i l ed  w r i t t e n  s ub mis s io ns  i n  r es pe c t  o f  

s e v e ra l  p r op os i t i ons  a d v an c ed  b y h i m a n d  c om pl e t e  r e l i a n c e  w a s  p l a ce d  

b y t h e  l e a rn ed  A.R .  f o r  t h e  a s s es s e e  on  th e  s a i d  w r i t t en  sub mi ss i on s .    

1 8 .  T h e  l e a r n ed  D .R .  f o r  t h e  R ev e nu e  ha s  f i l e d  co mm en t s  o f  T P O  i n  

r e s p ec t  o f  v a r io us  g r o u nd s  o f  a pp e a l  r a i s e d  b y t h e  a s s es s e e  an d  h a s  i n  

t u rn  r e l i ed  up on  o n  t he  o r d e r  o f  t h e  TP O.   T h e  w r i t t en  s ub mi ss i on s  o f  t h e  

l e a rn e d  A.R .  fo r  t h e  a s s e s s e e  an d  c om me nt s  o f  TP O  wh i l e  a r gu i n g  the  

p r e s en t  ap p ea l  sh a l l  b e  r e f e r r ed  to  b y u s  a t  t h e  a pp ro p r i a t e  j u n c tu r e .    

1 9 .  W e  h a ve  h e ar d  th e  r i v a l  c on te n t io ns  a n d  p e ru s ed  t h e  r ec o r d .   T h e  

i s s u e  r a i s ed  v i de  g r o u nd  N os .  2 . 0  t o  2 . 19  i s  i n  r es pec t  o f  a d j us t me n t  

m a d e  on  a cc ou n t  o f  a rm ’s  l en g t h  p r i c e  i n  v i ew  o f  t h e  p r ov i s i on s  o f  

C h ap t e r - X o f  t h e  In c o m e T ax  A ct .  

2 0 .  T h e  as s es s ee  i s  e n ga ge d  i n  t h e  m a nu f ac t u r in g  a n d  s e l l i n g  o f  m al t e d  

f o od  p r od uc t s  a nd  d r in ks  u nd e r  t h e  b r a n d  n a m es  o f  H o r l i c ks ,  Bo os t ,  

M a l to v a  an d  Vi v a .   T h e  a s s e s s e e  c l a im e d  t h a t  du r i n g  t h e  ye a r  u n d e r  

c o ns id e r a t i on  i t  h ad  ex po r t e d  ma l t ed  m i lk  f o od  to  i t s  g r o u p  co mp a n i es ,  

w h ic h  in  t u r n  w a s  m an u fa c tu r ed  b y t h i rd  p a r t y v e n do rs  i n  In d i a .    In  

a d d i t i o n ,  t h e  as s e s s e e  c l a i m ed  t o  h a ve  c a r r i e d  o n  c e r t a in  a dmi n i s t r a t i ve  

s up po r t  s e rv i c e s  s uc h  a s  m a rk e t in g / s a l e s  i n pu t s  I . T .  su ppo r t  a nd  t r a in in g ,  

a c c o un t in g ,  e t c .  t o  i t s  g r o up  c om p an ie s .   Th e  m an uf a c tu r i n g  un i t s  o f  t h e  

a s s es s e e  a re  l o c a t ed  i n  N a bh a  an d  Ra j a hmu nd r y.   T h e  as s es se e  ha d  a l s o  
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s e t  u p  m an u fa c tu r in g  f a c i l i t y  f o r  m al t e d  fo od  a t  So nep a t  i n  H a r ya n a .   

T h e  s a i d  p l an t  i s  e s t a b l i sh e d  wi t h  a  c ap a c i t y  t o  m a nu f a c tu r e  2 60 00  tp a  o f  

m al t ed  f oo d  an d  i s  t h e  l a r ge s t  s p ra y  d r yi n g  p l a n t  i n  A s i a  m e e t in g  

E u ro p e an  GMP  and  s a f e t y s t a nd a rd s .   T h e  f a c i l i t i e s  p r ov id e d  b y t h e  

a s s es s e e  h a v e  be en  a c c r e d i t e d  wi th  t h e  p r es t i g io us  IS O  c e r t i f i c a t i o n .   

T h e  a s s es s e e  h a d  i n  t h e  A ud i t  R ep o r t  f u rn i sh e d  i n  Fo r m  N o . 3CE B 

d e c l a r e d  t h e  d e t a i l s  o f  i t s  i n t e r n a t i ona l  t r a ns a c t io ns  wi th  t he  a s s o c i a t e d  

e n t e r p r i s e  i n  r e sp ec t  o f  i t s  ex p or t  o f  m a l t ed  p ro du c t s  an d  o t he r  a l l i e d  

s e r v i c es .  

2 1 .  T h e  As se s s in g  O f f i c e r  d u r in g  t he  c ou rs e  o f  a s s e s sm e n t  p ro c e e d in gs  

h a d  m ad e  a  r e f e r enc e  u nd e r  s e c t i on  92 CA ( 1 )  o f  t h e  A c t .   T he  Ad d l .  C IT ,  

R a n ge  –  IV ,  C h a nd i ga rh  i n  h e r  l e t t e r  N o .  Ad d l .C IT / R - IV / 2 00 7 -0 8 /2 32 ,  

d a t ed  03 .1 0 . 20 08  ha d  r e f e r r ed  th e  f o l l o win g  ‘ In t e r n a t i on a l  Tr a ns a c t io n ’  

u / s  9 2C A( 1 )  o f  t h e  IT  A c t : -  

 

Amount in Rs.  S.No. Transaction  Associated 

Enterprise  As  per 

books 

Arm’s 

length price 

(as 

determined 

by the 

assessee) 

Method 

adopted 

S.B. Ltd., Sri 

Lanka 

15,65,29,175 15,65,29,175 

SB, Mauritius 33,44,687 33,44,687 

GSK SDN BHD, 

Malaysia 

1,87,29,390 1,87,29,390 

Export of 

Malted Food/ 

Biscuits 

GSK, Hong Kong 19,63,158 19,63,158 

 

 

1 

Export of 

packing 

material 

S.B. Ltd., Sri 

Lanka 

6,97,430 6,97,430 

 

 

 

TNMM 

GSK Unlimited 

UK PLC, UK 

23,67,455 23,67,455 TNMM 

 

SB Corporate 

Centre, USA 

64,01,551 64,01,551 

GSK Services 

Unlimited, UK 

18,02,701 18,02,701 

Smithkline 

Beecham, USA 

10,56,132 10,56,132 

SB Pharma 

Services, USA 

15,82,384 15,82,384 

2. Provision of 

I.T. services 

Tianjin SKF,China 2,53,281 2,53,281 
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SB Research Ltd., 

Philippines 

2,14,181 2,14,181   

GSK China 

Investment Co. 

Ltd., China 

99,965 99,965 

 

3. Reimbursement 

of expenses  

(receipts) 

GSK Financial 

Services, UK 

32,66,181 32,66,181  

GSK CH LP, USA 14,22,227 14,22,227 

GSK Sdn Bhd. 

Malasia 

8,50,000 8,50,000 

GSK, Negeria 2,02,415 2,02,415 

GSK Australia 5,65,728 5,65,728 

Sterling Durg 

Malaya Sdn Bhd. 

Malasia 

18,43,191 18,43,191 

SB Ltd., Sri Lanka 47,50,970 47,50,970 

GSK Pte Ltd., 

Singapore 

4,27,460 4,27,460 

GSK CH.Korea 18,048 18,048 

GSK Ltd., Hong 

Kong 

1,04,80,046 1,04,80,046 

GSK K.K. Japan 15,000 15,000 

  

GSK Export Ltd., 

UK 

9,37,574 9,37,574 

        -- 

4. Reimbursement 

of expenses 

(payment) 

GSK Services 

Unlimited, UK 

20,41,532 20,41,532  

   -- 

  SB Crop. CB, 

USA 

1,80,090 1,80,090  

 

2 2 .  S ub se qu e n t l y v i d e  l e t t e r  N o .  A dd l .C IT / R - IV / C HD /2 009 - 10 /1 18 2 

d a t ed  11 .0 9 . 20 09 ,  t h e  A dd l .  C IT ,  R a nge  IV ,  C h an d i ga r h  h a d  r e f e r r ed  th e  

f o l lo wi n g  ‘ In t e r n a t i on a l  T ra ns a c t io ns ’  u nd e r  s e c t i on  92CA ( 1 )  o f  t h e  IT  

A c t .  

Name of Associated Enterprises : M/s GSK Asia Pvt. Ltd. 
 

S. No. Description of the transaction Amount (in Rupees) 

1 Net Consignment sales 12,062.86 

2 Rendering of services (cross charges recovered) 2,403.53 

3 Reimbursement of expenses (received/receivable) 413.90 

4 Selling commission income 80.30 

5 Rent paid 129.58 

6 Rent received 0.66 

7 Royalty paid/payable 4,323.43 

8 Interest received 17.32 

9 Loan advanced 250.00 
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Name of Associated Enterprises : M/s GSK Pharmaceuticals Ltd. 

 

S. No. Description of the transaction Amount (in Rupees) 

1 Net Consignment sales 5,251.96 

2 Purchase of goods 3.58 

3 Rendering of service (cross charges recovered) 374.44 

4 Shared services 7.85 

5 Reimbursement of expenses (received/receivable 259.95 

6 Selling commission income 289.38 

2 3 .  T h e  as s es s e e  h ad  ba s e d  i t s  w o rk in g  on  in t e r n a t i on a l  t r a ns a c t io ns  o f  

t h re e  ye a r s  d a t a  p e r t a in i n g  to  f i n an c i a l  ye a r s  2 0 0 3-0 4 ,  2 00 4- 05  a nd  

2 0 05 -0 6  an d  h a d  a n a l yz e d  th e  op e ra t i n g  p ro f i t s / t o t a l  c o s t  r a t i o  o f  1 1  

c o mp a r ab le  c om p an i es .   A r i t hm et i c  m e a n in g  o f  o p er a t in g  p r o f i t  m a r g ins ,  

e a r n ed  b y t h e  c omp a r a b l e  co mp a n i es  w a s  6 . 38 %  a nd  th e  a s s e s s e e  ha d  

c o mp ut ed  t h e  s a id  m a r g in s  a t  1 6 . 68 % .   Th e  TP O du r in g  t h e  p r o c e ed i n gs  

h a d  sh o w c a us ed  th e  as s es s e e  as  t o  w h y t h e  d a t a  o f  r e l e v an t  f i na n c i a l  

ye a r  2 0 0 5 -0 6  o f  t he  s a id  c omp a n i es  sh o u ld  no t  o n l y b e  u s ed .   In  r e p l y  

t h e  w o rk i n g  f o r  op e r a t in g  p ro f i t  m ar g i n s  r e l a t a b l e  t o  f i n a n c i a l  ye a r  

2 0 05 -0 6  fo r  t h e  com p ar a b l e  c omp a n i es  w a s  fu rn i s he d  and  i t  w as  c l a im e d  

t h a t  n o  ad j us tm en t  i s  w a r r an t e d .   Th e  T PO  h as  a c c ep t e d  th e  c on t e n t i on  o f  

t h e  as s e s s e e  an d  h as  no t  m ad e  an y a d j u s t me n t  on  a c co un t  o f  i n t e rn a t io n al  

t r an s a c t i on s  r e po r t e d  b y t h e  a s s es s e e  i n  Fo rm  N o . 3CE B o f  Au d i t  R ep or t .   

H o w ev e r ,  f r om  th e  P ro f i t  &  Lo s s  A c c ou n t ,  t h e  T PO  n o t ed  t h e  as s es se e  t o  

h a v e  i n cu r r ed  ex pe n d i t u r e  t o t a l i n g  R s . 18 14 4 . 86  l a c s  o n  a c co un t  o f  

r o ya l t y  a n d  A MP ex p en s es ,  d e t a i l s  o f  w h ic h  a r e  a s  un d e r  :  

    

S.No. Name of Expenses Amount 

(Rs.Lacs) 

1. Advertisement expenses 8640.06 

2. Selling & Distribution 372.17 

3. Market Research 790.14 

4. Sales Promotion 3676.75 

5. Service charges paid to selling agent 11.49 

6. Discount – sales 441.05 

7. Development & Scientific research 97.41 

8. Royalty      4115.79 

9. Total     18144.86 
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2 4 .  T h e  TP O  h a d  a c c ep t e d  t h e  p l ea  o f  t h e  a s s es s e e  i n  r e sp e c t  o f  r o ya l t y  

ex p en s es  o f  Rs .4 115 . 79  l a c s  an d  h a d  no t  m a d e  an y a d j us tm e n t  on  a c co u n t  

t h e r e o f .   H o w ev er ,  i n  r es p ec t  o f  A M P  ex p en s es  a ggr e ga t i n g  to  

R s . 14 02 9 . 07  l a c s ,  t h e  TP O  no t e d  th a t  t h e  s am e  w as  a t  t h e  r a t i o  o f  

1 3 .6 0%  of  t h e  s a l e s .   Fo r  u nd e r t ak in g  t he  b en c h  m ark in g  a n a l ys i s  o f  

A MP  ex p en d i t u r e  i n cu r r ed  b y t h e  a s s e s s e e ,  t h e  T PO  ob s e rv e d  th a t  the 

a v e r a ge  s e l l i n g  a n d  d i s t r i b u t i on  ex p e ns e  i n c u r r e d  b y  t h e  fo l l ow in g  

c o mp a r ab le  co mp a n i e s  w as  o n l y 2 . 0 2 % o f  s a l es :  

 

S.No. Name of the comparable 

companies 

Industrial 

sales 

Selling & 

distribution 

expenses 

Selling & 

distribution 

expenses as 

% age of sale 

1 Kwality Dairy (India) Ltd. 95.44 0.21 0.22 

2 Milk Food Ltd. 204.14 3.99 1.95 

3 Modern Dairies Ltd. 92.16 0.61 0.66 

4 Ravalgon Sugar Farm Ltd. 48.59 1.18 2.43 

5 Mahaan Foods Ltd. 52.15 1.67 3.20 

6 Anik Industries Ltd. 123.35 3.94 3.19 

7 Milk Specialities Ltd. 64.09 1.18 1.84 

8 Hatsun Agro Products Ltd. 544.82 14.75 2.70 

 Average   2.02 

 

 

2 5 .  T h e  TP O  h e l d  t h a t  a s  t h e  r a t i o  o f  s e l l i n g  a nd  d i s t r i b u t i on  ex p e ns e s  

a s  a  p e r c en t a ge  o f  s a l e s  a t  1 3 . 06 %  w a s  h i gh er  t h an  2 .0 2 %  in c u r r e d  b y  

t h e  com p a r ab l e  c om p an i e s ,  t h e  a s s es se e  h a v i n g  in cu r r ed  r o u t i n e  an d  n on -

r o u t i n e  A MP  ex p en s es ,  r e su l t ed  i n  c r e a t i on  o f  m a rk e t in g  i n t an g i b l es  o n  

a c c o un t  o f  p r om ot io n  an d  de v e l opm e n t  o f  b r an d ,  v i z . ,  ‘H o r l i c ks ’  o wn ed  

b y t h e  a s so c i a t e d  e n t e r p r i s e .  Th e  T PO ,  ap p l yi n g  Br i gh t  Li n e  t e s t ,  

c o mp ut ed  a n  a d j us tm en t  o f  Rs .  1 ,1 9 ,4 5 , 81 ,7 13 / - ,  be i n g  th e  a l l e ge d  

d i f f e r en c e  o n  a c co u n t  o f  d e v e lo pme n t  an d  s a l es  p rom ot i on  ex p ens e s  

i n cu r r ed  b y t h e  a s se s s e e ,  fo r  w h i ch ,  ac c o r d in g  t o  t h e  TPO  s ub s id y o u gh t  

t o  b e  r e c e iv e d  b y t h e  as s es s e e  f r om  the  a s s o c i a t ed  en t e r p r i s e .  

2 6 .  T h e  as se s s e e  i s  i n  a p p e a l  a ga i ns t  t h e  a f o r es a i d  ad jus tm en t  m ad e  b y  

t h e  TP O,  wh ic h  wa s  up he ld  b y t h e   D i s pu t e  Re so lu t io n  P an e l  an d  w a s  
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a p p l i e d  b y t h e  A sse s s i n g  O f f i c e r  i n  m a k in g  a d d i t i o n  i n  t h e  h a nd s  o f  t h e  

a s s es s e e  .   T h e  s a id  i s s u e  ha s  b e en  ag i t a t e d  b y  t h e  a s ses s e e  v id e  g r o u nd  

N o s . 2 . 0  t o  2 . 19  r a i s e d  i n  t h e  p re s en t  a p p e a l .   T he  i s su e  b e f o re  us  n e eds  

t o  b e  ad ju d i c a t ed  i n  l i n e  wi t h  t h e  b r o a d  p r op os i t i on s  r a i s ed  b y  t h e  

l e a rn e d  A. R .  f o r  t h e  as s es se e  f o r  t h e  a s se s s e e  du r ing  t h e  c o u rs e  o f  

h e a r i n g ,  wh i c h  i n  t u rn  h av e  be e n  r ep l i ed  b y t h e  l ea r ne d  D .R .  f o r  t he  

R e ve nu e .   W e  p ro ce e d  to  d i sp os e  o f  t h e  p r es e n t  g r o un ds  o f  a p p e a l  r a i s e d  

b y t h e  as s e s s e e  i n  l i n e  wi t h  t h e  p ro po s i t i o n  r a i s ed  b e fo r e  u s .    

2 7 .  T h e  f i r s t  p ro po s i t i o n  r a i s ed  i n  t h e  c as e  i s  wh e t h e r  t h e  t r a n s ac t io n  

c o ns id e r ed  b y t h e  T PO  i s  a n  i n t e rn a t io n a l  t r an sa c t io n?  

2 8 .  T h e  l e a rn ed  A. R .  fo r  t h e  a s s es s e e  i n  a d d i t i o n   t o  t h e  p ro v i s i ons  o f  

s e c t io n  9 2 B  o f  t h e  A c t  a l so  r e f e r r e d  t o  t h e  d e f i n i t i o n  o f  c l a us e  ( v )  o f  

s e c t io n  92 F  o f  t h e  A c t  w he r e i n  t h e  t e rm  “ t r ans a c t io n ”  i s  d e f i n ed .   I t  w a s  

s ub mi t t e d  b y t h e  l ea r n e d  A .R .  fo r  t h e  a s s es s e e  i n  i t s  w r i t t e n  su bmi ss io ns   

i n  t h i s  r e ga r d  a s  und e r  :  

“ Fr om  co n j o in t  r ea d i ng  o f  p r o v i s io ns  o f  c la us e  (v )  

o f  s e c t io n  92 F  an d  s u b -s e c t i on  (1 )  o f  s e c t i on  9 2B  o f  t he  

A c t  i t  c a n  b e  i n f er r ed  th a t  T ra ns f e r  P r i c in g  r e gu l a t i on  

w ou ld  b e  ap p l i c ab l e  t o  an y  “ t ra ns a c t i on ” ,  b e i ng  an  

a r r an g em e n t ,  u nd er s t an d in g  o r  a c t ion  in  co n c er t ,  i n t er  

a l i a ,  i n  t h e  na tu r e  o f  pu r ch as e ,  s a l e  o r  l e as e  o f  t a ng ib l e  

o r  i n t an g ib l e  p ro pe r t y  or  a ny  o t h er  t ra ns a c t i on  ha v i ng  

b e ar in g  on  pr o f i t s ,  i n c o me ,  l o s s e s  o r  as s e t s  o f  s uc h  

e n t erp r i s es .  T h er e fo r e ,  i n  o rd er  t o  b e  c h ar a c t er i z ed  a s  an  

‘ i n t er na t io na l  t ra ns a c t i on ’ ,  i t  wo u l d  to  b e  d em on s t r a t e d  

t ha t  t h e  s a me  ar i s es  p ur su an t  t o  a n  ar ra ng e m en t ,  

u n de rs ta nd i ng  o r  ac t i on  i n  c on c er t .”  

2 9 .  T h e r e a f t e r  me a n i ng  o f  t e rm  “ a r r a nge m e n t ” ,  “u nd e rs t a n d i n g”  of  

“ a c t i on  i n  co nc e r t ” ,  a s  p ro v id e d  in  t h e  d i c t i o na r y/ c ou r t  r u l i n gs  w e r e  

r e f e r r ed  b y t h e  l e an e d  A .R .  fo r  t h e  as s e s s e e .  

3 0 .  Fu r th e r  c on te n t io n  o f  t he  l e a rn e d  A. R .  f o r  t h e  as s es se e  wa s  t ha t  t h e  

In d i a n  c om p an y h a d  in c u r r e d  ex pe nd i t u r e  on  a dv e r t i s e m e n t ,  m ar k e t i n g  

a n d  p ub l i c i t y  t o  c a t e r  t o  l oc a l  m a rk e t  n e e ds .  Su c h  A MP  ex p en d i t u r e  w a s  
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n e i th e r  i n cu r r ed  a t  t h e  i n s t a n c e  o f  ov e r s ea s  as so c i a t e d  e n t e rp r i s e ,  no r  

w a s  t he r e  an y m u tu a l  a g r e e m en t  o r  un d e rs t a nd in g  o r  a r r a n ge m en t  a s  to  

a l l o c a t i on  o r  con t r ib u t i on  b y t he  a s s o c i a t ed  en t e r p r i s e  t o w ar ds  

r e im bu r se m en t  o f  an y p a r t  o f  AMP  ex p e nd i tu r e  i n cu r r ed  b y t h e  d om e s t i c  

e n t e r p r i s e  f o r  t he  p u r po se  o f  i t s  b us in es s .  In  a b s en c e  o f  a n y  

u n de r s t an d i n g ,  a r ra n ge m en t ,  e t c . ,  no  ‘ t r an s ac t i on ’  o r  ‘ i n t e rn a t io n al  

t r an s a c t i on ’  c ou ld  b e  s a id  t o  b e  i nv o l v ed  w i th  r e s pec t  t o  s u ch  A MP 

ex p en d i t u r e  i n cu r re d  b y t h e  d om es t i c  e n t e rp r i s e ,  wh i c h  m a y b e  c ov e r ed  

w i t h i n  t h e  k en  o f  Tr a n s f e r  P r i c i n g  r e gu l a t i on s .    

3 1 .  T h e  l e a rn ed  A. R .  f o r  t h e  as s es s e e  f u r t he r  s ub mi t t ed  t h a t  t h e  

p a ym e n t  f o r  a dv e r t i s em en t  a nd  s a l e  p r o mot io n  w as  m a d e  b y t h e  as s e s s e e  

t o  o t h e r  In d i a n  p a r t i e s  an d  th e  t wi n  re q u i r em e n t s  un de r  s e c t io n  9 2 B  o f  

t h e  A c t  w er e  n on -ex i s t i n g  i n  t h e  p r es e n t  c a se .   In  t h e  a b s en c e  o f  an y 

u n de r s t an d i n g  be tw e e n  t h e  a s s o c i a t e d  en t e r p r i s es ,  n o  i n t e rn a t io n a l  

t r an s a c t i on  w as  en t e r e d  i n t o  b y t h e  a s s e s s e e .   As  p e r  t h e  l e a rn e d  A .R .  f o r  

t h e  a s s e s s e e  t h e  a l l e ge d  b e n ef i t  f r om t he  ex p e nd i tu r e  on  a dv e r t i s em en t  

a n d  b r a nd  p ro mo t io n  c a n ,  a t  b e s t ,  b e  s a id  t o  u n i l a t e r a l l y  f l o w  f ro m  t h e  

a c t i on  o f  t h e  as s es s e e  a nd  c o u ld  n o t ,  t h e r e f o r e ,  b e  ch a ra c t e r i z ed  a s  a n  

‘ i n t e rn a t io na l  t r an sa c t i on ’  so  as  t o  i n vo k e  t h e  p ro v i s io ns  o f  s e c t i on  92  o f  

t h e  A c t .  R e l i a n c e  w a s  p l a c e d  on  th e  d e c i s i on  o f  P un e  Be n c h  o f  t he  

T r ib un a l  i n  t h e  c as e  o f  P a t n i  C ompu t e r  S ys t e ms  Lt d .  v s .  DC IT  ( IT A  

N o .4 26  & 11 31 /PN/ 06 ) ,  w h er e in  t h e  T r ib un a l  d e l e t ed  s im i l a r  a d j us t me n t  

m a d e  b y t h e  TP O i n  r es p e c t  o f  exp e nd i tu r e  i n cu r r ed  o n  c on su l t an c y  

c h a r ge s  p a i d  t o  t h i r d  p a r t y a l l e ge d l y o n  th e  b a s i s  t he  sa m e  r e su l t ed  in  

b e n e f i t  t o  t h e  fo r e ign  a s so c i a t ed  e n t e rp r i s e  wh o  w as  l i ab l e  t o  co mp e ns a t e  

t h e  In d i a n  e n t i t y .  

3 2 .  T h e  l e a rn e d  D.R .  f o r  t h e  R e v en u e  i n  h i s  w r i t t en  su bm iss io ns  

p o i n t ed  ou t  t h a t  i n t e rn a t io n a l  t r an s ac t io n  o f  p a ym e n t  o f  r o ya l t y  o f  t h e  
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a s s es s e e  w as  h e ld  t o  b e  a  d e em ed  i n t e r n a t io n a l  t r an s ac t i on  a s  p e r  s e c t i on  

9 2 B  o f  t h e  Ac t .   I t  w a s  fu r t h e r  p o in t e d  o u t  b y t h e  l e a rn e d  D. R .  f o r  t h e  

R e ve nu e  t h a t  A MP ex p e nd i tu r e  i s  i t s e l f  a n  i n t e r n a t i on a l  t r an s ac t i on  f o r  

t h e  d e t a i l ed  r e as on s  i n  p a r a  8 .2  o f  T PO ’ s  o r de r  a nd  f u r t h e r  f o r  t h e  

r e a s ons  i n  p a r a  8 .6 . 16  an d  8 .6 .1 7  (pa ge  N o . 41  o f  TP O’ s  o rd e r ) .   Th e  

a s s es s e e  h a d  p ro v i d ed  i n t r a  g r o up  s e r v i c e  t o  t he  AE w hi c h  r eq u i r ed  

r e mu n e r a t i on .   As  p e r  t h e  d e f i n i t i on  i n  s e c t io n  92 B  o f  t h e  A c t ,  t h e  

r e q u i r em en t s  a r e  tw o  f o ld  i . e .  a )  t h e  t r a ns a c t i on  b e t w ee n  tw o  o r  mo r e  

a s so c i a t e d  en t e r p r i s e s ,  e i t h e r  o r  bo t h  o f  wh om  a r e  n on - r e s i d en t  a nd  b )  

f u r t h e r  t h e  s a id  t r a n s a c t i on  s h a l l  b e  b y w a y o f  m utu a l  a g r e em e n t  o r  

a r r a n ge me n t  b e t w ee n  t wo  o r  m or e  as so c i a t ed  en t e r p r i s es .    

3 3 .  U n d er  Ch ap t e r - X  o f  t h e  In c o m e  Tax  Ac t  S p ec i a l  P ro v i s ion s  re l a t i n g  

t o  A vo id an c e  o f  t ax  a r e  p ro v i d ed .   S ec t i on  92 ( 1 )  o f  t h e  A c t  s t i p u l a t e  t h a t  

a n y i n c om e  a r i s ing  f r o m  i n t e rn a t io na l  t r a ns a c t i on  sh a l l  b e  co mp ut ed  

h a v i n g  r e ga r d  t o  t h e  a rm ’s  l en g th  p r i c e .   A s  p e r  Exp l an a t io n  u nd e r  

s e c t io n  9 2 ( 1 )  o f  t he  A c t ,  a l l o wa n c e  fo r  an y e x p en se s  o r  i n t e re s t  a r i s in g  

f r om  a n  in t e r na t io na l  t r a ns a c t io n  s h a l l  a l so  b e  d e t e rmi n ed  h a v in g  r e ga r d  

t o  t h e  a r m’ s  l e n gth  p r i c e .   S e c t i on  9 2 A  o f  t h e  A c t  de f in e s  t h e  t e rm 

‘ a s so c i a t e d  en t e r p r i s e ’  f o r  t h e  p u rp ose  o f  s e c t i on s  9 2 ,  9 2 B ,  9 2C ,  9 2 D,  

9 2 E  an d  92 F  o f  t h e  In c o m e  T ax  A c t .   S e c t i on  9 2 B  o f  t he  A c t  d e f in e s  t h e  

t e rm  o f  ‘ i n t e rn a t ion a l  t r ans a c t io ns ’  fo r  t h e  p u rp os e  o f  s e c t i on s  9 2 ,  92C ,  

9 2 D a nd  9 2E  an d  th e  s a i d  s e c t i on  re ad s  a s  un d er :  

  “Meaning of international transaction. 

 92B. (1) For the purposes of this section and sections 92, 92C, 92D and 92E, 

“international transaction” means a transaction between two or more 

associated enterprises, either or both of whom are non-residents, in the nature 

of purchase, sale or lease of tangible or intangible property, or provision of 

services, or lending or borrowing money, or any other transaction having a 

bearing on the profits, income, losses or assets of such enterprises, and shall 

include a mutual agreement or arrangement between two or more associated 

enterprises for the allocation or apportionment of, or any contribution to, any 

cost or expense incurred or to be incurred in connection with a benefit, service 

or facility provided or to be provided to any one or more of such enterprises. 
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(2) A transaction entered into by an enterprise with a person other than an 

associated enterprise shall, for the purposes of sub-section (1), be deemed to 

be a transaction entered into between two associated enterprises, if there 

exists a prior agreement in relation to the relevant transaction between such 

other person and the associated enterprise, or the terms of the relevant 

transaction are determined in substance between such other person and the 

associated enterprise.” 

3 4 .  Fo r  c om pu t i n g  th e  a r m ’ s  l e n gt h  p r i c e ,  r e so r t  i s  t o  be  m a d e  t o  

s e c t io n  92C  o f  t he  A c t  w h i ch  r ea ds  as  u n de r :  

   “ Computation of arm’s length price. 

 92C. (1) The arm’s length price in relation to an international transaction 

shall be determined by any of the following methods, being the most 

appropriate method, having regard to the nature of transaction or class of 

transaction or class of associated persons or functions performed by such 

persons or such other relevant factors as the Board may prescribe, namely 

:— 

 (a) comparable uncontrolled price method; 

 (b) resale price method; 

 (c) cost plus method; 

 (d) profit split method; 

 (e) transactional net margin method; 

 (f) such other method as may be prescribed by the Board. 

 (2) The most appropriate method referred to in sub-section (1) shall be 

applied, for determination of arm’s length price, in the manner as may be 

prescribed : 

[Provided that where more than one price is determined by the most 

appropriate method, the arm’s length price shall be taken to be the arithmetical 

mean of such prices: 

Provided further that if the variation between the arm’s length price so 

determined and price at which the international transaction has actually been 

undertaken does not exceed [five per cent of the latter], the price at which the 

international transaction has actually been undertaken shall be deemed to be 

the arm’s length price.] 

 (3) Where during the course of any proceeding for the assessment of income, 

the Assessing Officer is, on the basis of material or information or document in 

his possession, of the opinion that— 

 (a) the price charged or paid in an international transaction has not been 

determined in accordance with sub-sections (1) and (2); or 

 (b) any information and document relating to an international transaction 

have not been kept and maintained by the assessee in accordance with the 

provisions contained in sub-section (1) of section 92D and the rules made 

in this behalf; or 

 (c) the information or data used in computation of the arm’s length price is 

not reliable or correct; or 

 (d) the assessee has failed to furnish, within the specified time, any 

information or document which he was required to furnish by a notice 

issued under sub-section (3) of section 92D, 

the Assessing Officer may proceed to determine the arm’s length price in 

relation to the said international transaction in accordance with sub-

sections (1) and (2), on the basis of such material or information or 

document available with him: 
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 Provided that an opportunity shall be given by the Assessing Officer by 

serving a notice calling upon the assessee to show cause, on a date and time to 

be specified in the notice, why the arm’s length price should not be so 

determined on the basis of material or information or document in the 

possession of the Assessing Officer. 

  (4) Where an arm’s length price is determined by the Assessing Officer 

under sub-section (3), the Assessing Officer may compute the total income of the 

assessee having regard to the arm’s length price so determined : 

 Provided that no deduction under section 10A 
87

[or section 10AA] or section 

10B or under Chapter VI-A shall be allowed in respect of the amount of income 

by which the total income of the assessee is enhanced after computation of 

income under this sub-section : 

 Provided further that where the total income of an associated enterprise is 

computed under this sub-section on determination of the arm’s length price paid 

to another associated enterprise from which tax has been deducted 
88

[or was 

deductible] under the provisions of Chapter XVIIB, the income of the other 

associated enterprise shall not be recomputed by reason of such determination of 

arm’s length price in the case of the first mentioned enterprise.” 

3 5 .  S e c t i on  92C ( 1)  o f  t h e  A c t  s p ec i f i e s  t h e  m et ho d  to  b e  ap p l i e d  f o r  

d e t e r min in g  th e  a r m ’s  l e n g th  p r i c e  i n  r e l a t i o n  to  i n t e r n a t i on a l  

t r an s a c t i on  a nd  i t  i s  p r ov i d ed  un d e r  s e c t io n  9 2C (2 )  o f  t h e  Ac t  t h a t  t h e  

m os t  a pp r op r i a t e  me t ho d  h a v in g  r e ga r d  to  t h e  n a tu r e  o f  t r a n s ac t io n  i s  t o  

b e  a pp l i ed  f o r  comp ut in g  th e  a rm ’ s  l en g t h  p r i c e .   I t  i s  fu r th e r  p r ov i d ed  

u n de r  s e c t i on  9 2C( 3 )  t h a t  p r i m ar i l y  i t  i s  t h e  du t y  o f  t h e  As s es s in g  

O f f i ce r  t o  c om pu te  t h e  a rm ’ s  l e n gt h  p r i c e  on  th e  b as i s  o f  m at e r i a l  o r  

i n fo rm at io n  o r  d oc u m en t s  i n  h i s  p os s es s io n  f o r  w h i ch  t h e  Ass e s s in g  

O f f i ce r  i s  d u t y  b o u n d  t o  g iv e  a n  opp o r t un i t y  t o  t h e  a s s es se e  t o  s ho w 

c a u s e  as  t o  w h y t h e  a rm ’ s  l e n g th  p r i c e  sh ou ld  n o t  b e  so  de t e r mi ne d  o n  

t h e  b as i s  o f  t h e  ma t e r i a l  o r  i n fo rm at i on  o r  d o cu me n t s  i n  t h e  po ss e s s i on  

o f  t h e  Ass e s s i n g  O f f i ce r .   U nd e r  s ub - s e c t i on  (4 )  o f  s ec t i on  92 C  o f  t he  

A c t  i t  i s  p r ov id ed  t h a t  wh e r e  a r m’ s  l e n gt h  p r i c e  i s  de t e rmi n ed  b y t h e  

A s se s s in g  O f f i c e r  u n de r  su b - s e c t i on  ( 3 )  t h e  As s es s in g  O f f i ce r  ma y 

c o mp ut e  t o t a l  i nc o m e  o f  t he  a s s e s s e e  h av in g  r e ga r d  t o  su c h  

d e t e r min a t io n .   I t  i s  f u r t he r  p r ov id ed  th a t  no  d ed u c t i on  un d e r  s e c t i on  

1 0 A  o r  1 0 AA  o r  10B  o r  u n d e r  C h ap t e r - V IA  i s  t o  b e  a l l owe d  i n  r es p ec t  o f  

t h e  s a id  a mo un t  wh i ch  i s  i n c lu d ed  in  t h e  t o t a l  i n co me  o f  t h e  a s se s s e e .   

H o w ev e r ,  wh e r e  t h e  As s es s in g  O f f i c e r  c on s id e r s  i t  n e c es s a r y o r  
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ex p ed ie n t ,  he  m a y,  w i t h  t he  p r ev io us  a p pr ov a l  o f  t h e  C om mis s io n e r ,  

r e f e r  t he  co mp uta t i on  o f  a rm ’s  l e n g t h  p r i c e  i n  r e l a t i o n  t o  t h e  

i n t e rn a t io n a l  t r ansa c t i on  t o  t h e  T r an s f e r  P r i c i n g  O f f i c e r ,  a s  p e r  t h e  

p r ov i s i on  o f  s e c t io n  92 CA ( 1)  o f  t he  A c t .   S ub - s ec t io n  ( 2 )  t o  9 2C A 

e n t a i l s  w h er e  r e f e r e n c e  i s  m ad e  un de r  s ub -s e c t io n  ( 1 ) ,  t h e  TP O  sh a l l  

s e r v e  a  no t i c e  t o  t h e  a s s es s e e  r equ i r in g  h im  t o  p r od u c e  e v id e n c e  i n  

s up po r t  o f  t h e  comp ut a t io n  m ad e  b y h i m  o f  a rm ’s  l e n g th  p r i c e  i n  r e l a t i o n  

t o  t he  i n t e r n a t i on a l  t r an s a c t i on s  r e f e r re d  to  i n  s ub -s e c t ion  ( 1 )  t o  s ec t i on  

9 2C A.    S ub -s e c t ion  ( 2 A )  t o  s e c t io n  9 2C A  of  t h e  A c t  ha s  b e en  in s e r t ed  

b y t h e  F i n an c e  A c t ,  2 01 1  w. e . f .  1 .6 .20 1 1 ,  un d er  w h i ch  i t  i s  p r ov id e d  th a t  

w h e r e  an y i n t e r n a t io n a l  t r a ns a c t i on  o th e r  t h an  t h e  o n e  r e f e r r e d  to  b y t h e  

A s se s s in g  O f f i c e r ,  c o m es  to  t h e  no t i c e  o f  t h e  TP O,  t h e  p ro v i s io ns  o f  

C h ap t e r  s h a l l  a pp ly  t o  s u c h  o t h e r  i n t e r n a t i on a l  t r an sac t i on s  as  t o  an  

i n t e rn a t io n a l  t r a nsa c t i on  r e f e r r ed  to  h i m  u nd e r  s ub -s ec t i on  ( 1 ) .   T he  

p r ov i s i on s  o f  s e c t io n  9 2CA  o f  t he  A c t  r e a ds  a s  un d e r :  

  “ Reference to Transfer Pricing Officer. 

  92CA. (1) Where any person, being the assessee, has entered into an 

international transaction in any previous year, and the Assessing Officer considers 

it necessary or expedient so to do, he may, with the previous approval of the 

Commissioner, refer the computation of the arm’s length price in relation to the 

said international transaction under section 92C to the Transfer Pricing Officer. 

(2) Where a reference is made under sub-section (1), the Transfer Pricing Officer 

shall serve a notice on the assessee requiring him to produce or cause to be 

produced on a date to be specified therein, any evidence on which the assessee 

may rely in support of the computation made by him of the arm’s length price in 

relation to the international transaction referred to in sub-section (1). 

[(2A) Where any other international transaction [other than an international 

transaction referred under sub-section (1)], comes to the notice of the Transfer 

Pricing Officer during the course of the proceedings before him, the provisions of 

this Chapter shall apply as if such other international transaction is an international 

transaction referred to him under sub-section (1).] 

(3) On the date specified in the notice under sub-section (2), or as soon thereafter 

as may be, after hearing such evidence as the assessee may produce, including any 

information or documents referred to in sub-section (3) of section 92D and after 

considering such evidence as the Transfer Pricing Officer may require on any 

specified points and after taking into account all relevant materials which he has 

gathered, the Transfer Pricing Officer shall, by order in writing, determine the 

arm’s length price in relation to the international transaction in accordance with 

sub-section (3) of section 92C and send a copy of his order to the Assessing Officer 

and to the assessee. 
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 [(3A) Where a reference was made under sub-section (1) before the 1st day of 

June, 2007 but the order under sub-section (3) has not been made by the Transfer 

Pricing Officer before the said date, or a reference under sub-section (1) is made 

on or after the 1st day of June, 2007, an order under sub-section (3) may be made 

at any time before sixty days prior to the date on which the period of limitation 

referred to in section 153, or as the case may be, in section 153B for making the 

order of assessment or reassessment or recomputation or fresh assessment, as the 

case may be, expires.] 

 [(4) On receipt of the order under sub-section (3), the Assessing Officer shall 

proceed to compute the total income of the assessee under sub-section (4) of section 

92C in conformity with the arm’s length price as so determined by the Transfer 

Pricing Officer.] 

(5) With a view to rectifying any mistake apparent from the record, the Transfer 

Pricing Officer may amend any order passed by him under sub-section (3), and the 

provisions of section 154 shall, so far as may be, apply accordingly. 

(6) Where any amendment is made by the Transfer Pricing Officer under sub-

section (5), he shall send a copy of his order to the Assessing Officer who shall 

thereafter proceed to amend the order of assessment in conformity with such order 

of the Transfer Pricing Officer. 

(7) The Transfer Pricing Officer may, for the purposes of determining the arm’s 

length price under this section, exercise all or any of the powers specified in clauses 

(a) to (d) of sub-section (1) of section 131 or sub-section (6) of section 133 [or 

section 133A]. 

Explanation.—For the purposes of this section, “Transfer Pricing Officer” means a 

Joint Commissioner or Deputy Commissioner or Assistant Commissioner 

authorised by the Board to perform all or any of the functions of an Assessing 

Officer specified in sections 92C and 92D in respect of any person or class of 

persons.]” 

3 6 .  F r o m  th e  c omb in e d  r e a d i n g  o f  p ro v i s io ns  o f  Ch a p t e r - X  o f  t h e  Ac t  

i t  i s  c l ea r  t ha t  i t  i s  t h e  d u t y o f  t h e  A ss es s i n g  O f f i c e r  t o  co mp ut e  a n y 

i n com e  a r i s in g  f rom  an  i n t e rn a t io na l  t r ans a c t io n  h av ing  r e ga r d  t o  t h e  

a r m ’s  l en g th  p r i c e .   T h e  As se s s in g  O f f i ce r  m a y d e t e r m in e  t h e  a rm ’s  

l e n gt h  p r i c e  o f  a n  i n t e r na t io n a l  t r a ns a c t io n  on  i t s  o wn  o r  w he r e  t h e  

A s se s s in g  O f f i c e r  c o ns id e r s  i t  n e c e s sa r y,  s u b je c t  t o  t h e  a p p ro v a l  o f  t h e  

C omm iss io n er ,  h e  m a y r e f e r  t h e  s a id  c om put a t io n  o f  a rm ’ s  l e n gt h  p r i c e  

i n  r e l a t i o n  o f  i n t e rn a t io n a l  t r a ns a c t ion  u nd e r  s e c t i on  9 2C A  o f  t h e  A c t  t o  

t h e  TP O.   In  v i e w o f  t h e  r e l ev a n t  p ro v i s i ons  o f  t h e  A c t  t h e  As s es s in g  

O f f i ce r  i s  t o  d e t e rm in e  w h e th e r  t h e  t r a ns a c t io n  in v o lv e d  i s  an  

i n t e rn a t io n a l  t r an sa c t i on  a nd  h e  m a y e i t h e r  d e t e rm in e  th e  a rm ’ s  l en g t h  

p r i c e  o f  t h e  s a i d  t r a n s ac t io n  on  i t s  ow n  o r  w he r e  n e c es s a r y,  s u b j e c t  t o  

a p p ro v a l  o f  t h e  Com mis s io n e r ,  r e f e r  t h e  s am e  t o  t h e  TP O.    

Download Source- www.taxguru.in



 28 

3 7 .  W i t ho u t  go in g  in to  t h e  i s su e  w he th e r  t h e  t r an s ac t io n  i nvo lv e d  i s  a n  

i n t e rn a t io n a l  t r an sa c t i on ,  w e  f i r s t  r e fe r  t o  t h e  s ec on d  p ro p os i t i o n  r a i s ed  

b y t h e  a s s e s s e e .   T h e  s e c on d  p ro po s i t i o n  ra i s e d  b y t h e  a s s es s e e  i s  t h a t  

w h e t h e r  i n f e r en c e  b y T P O  w as  p e rmis s i b l e  w i t ho u t  r e f e r e n c e  f rom  th e  

A O?   In  t h e  f a c t s  o f  t h e  p r es en t  c as e  t h e  As se s s in g  O f f i c e r  ha d  m a d e  a  

r e f e r e nc e  un d e r  s e c t io n  9 2C A( 1 )  o f  t he  In c o m e  T ax  A ct  i n  r e sp e c t  o f  t h e  

t r an s a c t i on s  r e po r t e d  i n  A ud i t  R ep or t  i n  f o r m  N o . 3CE B,  wh ic h  a r e  

r e f e r r ed  to  b y u s  i n  p a r as  21  a nd  22  he r e in a bo v e .   Th e  TP O  h a d  ac c e p t ed  

t h e  s a i d  t r an s ac t i on s  an d  h e l d  t h a t  no  a d j us t m en t  on  ac c o un t  o f  a rm ’s  

l e n gt h  p r i c e  w as  t o  b e  m ad e  in  r e spe c t  o f  t h e  a fo r es a i d  t r a ns a c t i on s .   

H o w ev e r ,  w h i l e  p e r us i n g  th e  d e t a i l s  f u rn i sh e d  v i s - à -v i s  s u ch  

i n t e rn a t io n a l  t r an sa c t i on s  an d  o t h e r  a l l i ed  i n fo rm at io n  a v a i l ab l e  b e fo r e  

h im ,  t h e  TP O  h ad  r a i s ed  th e  i s s ue  o f  t h e  ex p en d i tu r e  i n cu r r ed  o n  

p a ym e n t  o f  ro ya l t y  a n d  A MP  ex pe ns es ,  t o  b e  i n t e r n a t i on a l  t r a ns a c t io ns .   

T h ou gh  th e  p a ym e n t  o f  r o ya l t y  w a s  h e ld  t o  b e  d e eme d  in t e r n a t i on a l  

t r an s a c t i on s  b y t h e  T P O,  bu t  n o  ad j us t me n t  w as  p ro po s ed  o n  a cc ou n t  o f  

t h e  s a i d  p a ym e n t .   H o w ev e r ,  i n  r esp e c t  o f  t h e  A MP ex p en d i tu r e  i n c u r r e d  

b y t h e  as s e s s e e  a ggr e ga t i n g  to  R s . 140 2 9 . 07  l a cs ,  t h e  TP O h ad  h e l d  t h a t  

s u ch  ex p e nd i tu r e  ha d  r e su l t ed  i n  c r ea t io n  o f  ad v e r t i s in g  i n t a n gi b l es  i n  

f a v ou r  o f  t h e  AE a n d  co ns e qu e n t ly  t h e  s a id  ex p e nd i t u r e  i s  t o  b e  

c o mp ut ed  o n  a rm ’ s  l e n gt h  p r i c e .    

3 8  T h e  am bi t  o f  s e c t io n  92 CA  o f  t h e  Ac t  f l o ws  w h er e  t h e  A s s es s in g  

O f f i ce r ,  w i t h  t h e  p r e v io us  a p pr ov a l  o f  t h e  C omm iss io n e r ,  r e f e r s ,  t h e  

c o mp ut a t i on  o f  a rm ’ s  l e n gt h  p r i ce ,  i n  r e l a t i o n  t o  t h e  i n t e r n a t i on a l  

t r an s a c t i on s ,  t o  t he  T P O.   T h e  p ro v i s io n  o f  s ub -s e c t ion  ( 1 )  o f  s e c t io n  

9 2C A  o f  t h e  A c t  p ro v i d es  t h a t  r e f e r enc e  b y t h e  A s s es s i ng  O f f i c e r ,  wh i c h  

i n  t u r n  i s  s ub j ec t  t o  p r ev i ou s  a pp ro v a l  o f  t h e  Comm iss io n er ,  i s  i n  

r e l a t i on  t o  an  in t e r n a t io n a l  t r a ns a c t i on  a n d  wh e r e  t he r e  a r e  s e v er a l  
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i n t e rn a t io n a l  t r a ns a c t io ns  v i s - à - v i s  s am e  en t i t y ,  t he  du t y o f  t h e  

A s se s s in g  O f f i c e r  i s  t o  r e f e r  e a ch  suc h  in t e r n a t i on a l  t r a n s a c t i on s  t o  t h e  

T PO .   In  o t he r  wo r ds ,  t he  r e f e re n ce  b y t h e  A ss es s i ng  O f f i c e r  u nd e r  

s e c t io n  92C A (1 )  o f  t h e  A c t  i s  t r a nsa c t i on  b as e d  an d  n o t  e n t i t y  b a s e d .   

T h e r e  m a y b e  s e v era l  i n t e r na t io n a l  t r an s a c t i on s  wi t h  t h e  s a me  e n t i t y ,  b u t  

t h e  r e fe r e n ce  m a de  b y  t h e  A ss e s s i n g  O f f i ce r  i s  e a c h  t r an s a c t i on  s p ec i f i c  

i . e .  o n l y t h e  i n t e rn a t io n a l  t r an s ac t i on s  w h i ch  ha v e  b e en  r e f e r r e d  t o  b y 

t h e  As s es s in g  O f f i c e r  a f t e r  t ak in g  t h e  a p pr ov a l  o f  t h e  Com mis s io n e r ,  c an  

b e  l o ok e d  in to  b y t h e  TP O.   In  t h e  a bs e n c e  o f  t h e  r e f e r en c e  b e in g  m a d e 

b y t h e  A s s es s in g  O f f i ce r  t o  t h e  TP O,  t h e  s uo  m ot o  a c t i on  t ak e n  b y t h e  

T PO  i n  w o rk i n g  ou t  t h e  a rm ’s  l en g th  p r i c e  o f  a  p a r t i cu l a r  i n t e rn a t io n a l  

t r an s a c t i on ,  n o t  r e f e r r e d  to  h i m  by  t h e  A s s es s in g  O f f i ce r ,  i s  n o t  

w a r r a n t ed  u nd e r  t he  p ro v i s io ns  o f  s e c t io n  92C A  o f  t h e  Ac t .  

39.T h e  a f o r es a i d  po s i t i o n  in  l a w  h a s  a l s o  b e en  c l a r i f i ed  b y t h e  C BDT 

v id e  In s t ru c t i on  No .  3  o f  2 00 3 ,  d a t e d  2 0 -0 5 -2 00 3 ,  w h i c h  r e a d  a s  un d e r :  

“Subject : Computation of income from international transaction having regard to 

arm’s length price – section 92 of the Income tax Act – Reference to Transfer Pricing 

Officer and his role –Regarding. 

 

The provisions relating to transfer price contained in sections 92 to 92F of the Income 

Tax Act have come into force with effect from assessment year 2002-03. In terms of the 

provisions, income from an international transaction is to be computed having regard 

to arm’s length price between the associated enterprises. Further, in terms of section 

92CA, a Transfer Pricing Officer, on a reference received from the Assessing Officer, is 

required to determine arm’s length price of an international transaction by an order 

and the Assessing Officer  is required to compute the income having regard to the price 

so determined by the TPO. The notification regarding jurisdiction of TPOs and their 

controlling officers have been issued by the Central Board of Direct Taxes and the 

copies thereof are enclosed for ready reference as annexure II. In order to maintain 

uniformity of procedure and to ensure that work in this important area proceeds 

smoothly and effectively, the following guidelines are hereby issues: 

 

(i) Reference to Transfer Pricing Officer (TPO): 

 

The power to determine arm’s length price in an international transaction is contained 

in sub-section (3) of section 92C. However, section 92CA provides that where the 

Assessing Officer  considers it necessary or expedient so to do, he may refer the 

computation of arm’s length price in relation to an international transaction to the 

TPO. Sub-section (3) of section 92CA provides that the TPO after taking into account 

the material available with him shall, by an order in writing, determine the arm’s length 

price in accordance with sub-section (3) of section 92C. Sub-section (4) of section 

92CA provides that on receipt of the order of the TPO, the Assessing Officer  shall 
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proceed to compute the total income of the assessee having regard to the arm’s length 

price determined by the TPO. Thus, whereas the determination of the arm’s length 

price, wherever reference is made to him, is required to be done by the TPO under sub-

section (3) of section 92CA read with sub-section (3)  of section 92C, the computation 

of total income having regard to the arm’s length price so determined by the TPO is 

required to be done by the Assessing Officer  under sub-section (4) of section 92C read 

with sub-section (4) of section 92CA. 

 

In order to make a reference to the TPO, the Assessing Officer  has to satisfy himself 

that the taxpayer has entered into an international transaction with an associated 

enterprise. One of the sources from which the factual information regarding 

international transaction can be fathered is Form No. 2CEB filed with the return which 

is in the nature of an accountants report containing basic details of an international 

transaction entered into by transaction is entered into, the nature of documents 

maintained and the method followed. Thus, the primary details regarding such 

international transactions would normally be available in the accountant’s report. The 

Assessing Officer can arrive a prima facie belief on the basis of these details whether a 

reference is considered necessary. No detailed enquiries are needed at this stage and 

the Assessing Officer should not embark upon scrutinishing the correctness or 

otherwise of the price of the international transaction at this stage. In the initial years 

of implementation of these provisions and pending development of adequate date base, 

it would be appropriate if a small number of cases are selected for scrutiny of transfer 

price and these are dealt with effectively. The Central Board of Direct Taxes, therefore, 

have decided that wherever the aggregate value of international transaction exceed Rs. 

5 crores, the case should be pricked up for scrutiny and reference under section 92CA 

be made to the TPO. If there are more than one transaction with an associated 

enterprise or there are transactions with more than one associated enterprise the 

aggregate value of which exceeds Rs. 5 crores. the transactions should be referred to 

the TPO. Before making reference to the TPO, the Assessing Officer has to seek 

approval of the Commissioner/Director as contemplated under the Act. Under the 

provisions of section 92CA reference is in relation to the international transaction. 

Hence all transactions have to be explicitly mentioned in the letter of reference. Since 

the case will be selected for scrutiny before making reference to the TPO, the Assessing 

Officer may proceed to examine other aspect of the case during pendency of assessment 

proceedings but await the report of the TPO on the value of international transaction 

before making final assessment.  

 

The threshold limit of Rs 5 crores will be reviewed depending upon the workload of the 

TPOs. 

 

The work relating to selection of cases for scrutiny and reference to TPO on the above 

basis in respect of pending returns filed for the assessment year 2002-2003 should be 

completed by June 30, 2003. 

 

(ii) Role of Transfer Pricing Officer: 

 

The role of the TPO begins after a reference is received from the Assessing Officer. In 

terms of section 92CA this role is limited to the determination of arms’s length price in 

relation to the international transaction(s) referred to him by the Assessing Officer. If 

during the course of proceedings before him it is found that there are certain other 

transactions which have not been referred to him by the Assessing Officer, he will have 

to take up the matter with the Assessing Officer so that a fresh reference is received 

with regard to such transactions. It may be noted that the reference to the TPO is 

transaction and enterprise specific. 

 

The transfer price has to be determined by the TPO in terms of section 92C. The price 

has to be determined by any one of the method stipulated in subsection (1) of section (2) 
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thereof. There may be occasi9ons where application of the most appropriate method 

provides results which are deferent but equally reliable. In all such cases, further 

scrutiny may be necessary to evaluate the appropriateness of the method, the 

correctness of the data, weight given to various factors and so on. The selection of the 

most appropriate method will depend upon the facts of the case and the factors 

mentioned in rules contained in rule 10C. The TPO after taking into account all 

relevant facts and data available to him shall determine arm’s length price and pass a 

speaking order after obtaining the approval of the DIT(TP). The order should contain 

details of the data used, reasons for arriving at a certain price and the applicability of 

methods. It may be emphasized that the application of method including the application 

of the most appropriate method, the data used, factors governing the applicability of 

respective methods, computation of price under a given method will all be subjected to 

judicial scrutiny. It is, therefore, necessary that the order that of the TPO contains 

adequate reasons on all these counts. Copies of the documents or the relevant data used 

in arriving at the arm’s length price should be made available to the Assessing Officer  

for his records and use at subsequent stages of appellate or panel or proceedings.”  

4 0 .  T h e  l e a rn e d  A .R .  fo r  t h e  as s es s e e  i n  t h i s  r e ga r d  h ad  p l a ce d  r e l i an c e  

o n  th e  u nd e rm e n t i on e d  c a se  l a ws :  

1 )  A m ad e us  In d i a  P v t .  Lt d .  V s .  AC IT ,  IT A  

N o .5 20 3 / D el / 10  

2 )  3 i  In f o t e ch  Li mi t ed  V s .  D C IT ,  1 36  TTJ  6 41  (M um )  

3 .  D i a ge o  In d i a  P r iv a t e  Li mi t e d  Vs .  D C IT ,  IT A  

N o .8 60 2 /M um /2 01 0  ( 47  S OT  2 52  (D e l )  

4 1 .  T h e  T r i bu n a l  i n  Am a d eus  In d i a  Pv t .  Lt d .  ( su p r a )  h a d  he l d  a s  un d er :  

“ 10 .  O n  b ar e  p eru sa l  o f  s u b -s e c t i on (1 )  o f  s e c t i on  9 2CA  i t  

r e v e a l s  c er ta i n  con d i t i o ns  i . e .  t h e  as s es se e  sh ou l d  

h a v e  e n t er e d  i n t o  a n  i n t er na t io na l  t r an sa c t io n  i n  

a n y  pr e v i ous  y e ar .   T h e  A ss e s s i ng  O f f i c er  m a y 

c o ns id er e d  i t  n e c es sa r y  a nd  e x p ed i en t  t o  v e r i f y  t h e  

a r m’ s  l e ng th  p r i c e  o f  t h e  i n t e rn a t i on a l  t r an sa c t io ns .   

T h e  Ass e s s i ng  O f f i c e r  w ou ld  ta k e n  pr e v i ou s  

a p pro v a l  f r om  th e  C o mm iss io n er  f o r  r e f er r in g  t h e  

c o m put a t i o n  o f  t h e  a r m ’s  l e ng th  pr i ce  i n  r e la t io n  t o  

t h e  sa id  i n t er na t ion a l  t ra ns a c t i on .   T h e  e x pr es s io n  

“ sa i d  i n t er na t io na l  t r an sa c t io n”  emp lo y e d  a t  t h e  

e n d  o f  t h e  su b- s e c t i on  wo u l d  i nd i c a t e  t h a t  op er a t i v e  

f o r c e  o f  t h i s  e x pr es s i on  r e l a t ed  t o  t ha t  i n t e rn a t i on a l  

t ra ns a c t i on  wh i c h  h a s  b e e n  co ns id e r ed  b y  t h e  

A ss e s s i ng  Of f i ce r  f o r  c o mp uta t i on  o f  t h e  ar m ’s  

l e ng t h  p r i c e  a nd  fo r  wh i ch  h e  t oo k  a p pro v a l  f ro m 

t h e  C o mm iss io n er .   T h e  r o l e  o f  t h e  T P O  ha s  b e en  

r e s t r i c t ed  t o  t h a t  t ra ns ac t i on  wh i c h  ha s  b e en  

r e f e r r e d  to  h i m b y  th e  Ass e s s in g  Of f i c e r  f o r  

c o m put a t i o n  o f  t h e  a r m ’s  l en g th  p r i ce .   T h e  p la i n  

r e ad in g  o f  t h i s  s e c t i on  now h er e  r ev e a l s  t ha t  L d .  

T PO  c an  ta k e  a n y  t ra ns a c t i on  s uo  m ot o  fo r  

v e r i f i ca t i on  an d  t h e n  su gg es t e d  n e c es sa r y  

a d j us tm e n t .   O n  a  p l a i n  r e ad in g  o f  s ub  s e c t io n  (1 )  

a c c or d i ng  t o  i t s  l an gu ag e  t h i s  m ea n i ng  a lo n e  i s  
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d i s c er na b l e .   A pa r t  f r om  th a t ,  w e  f i nd  s up por t  f ro m 

t h e  C B DT in s t r u c t i on s  v i d e  I ns t ru me n t  N o . 2 / 20 03  

w h er e i n  ro l e  o f  TP O  h as  b e e n  e xp la in e d .   T h es e  

i n s t ru c t io ns  ha v e  b e e n  p la c ed  o n  r ec o rd  b y  t h e  Ld .  

C ou ns e l  o f  t he  as se s s e e  a t  p ag e  no .33 1  o f  t h e  P B .   

T h e  r e l ev an t  pa r t  o f  t he  i n s t ru c t io ns  re a d  as  u nd e r : -  

  “ Ro le  o f  T ra ns f e r  P r i c i ng  Of f i c e r  :  

 T h e  r o l e  o f  t h e  T PO  b e g i ns  a f t e r  a  r e f e re n c e  i s  

r e c e i v e d  f ro m  th e  A ss e s s i ng  O f f i c e r .   I n  t e r ms  

o f  s ec t i on  9 2CA  th i s  r o l e  i s  l i m i t ed  t o  t h e  

d e t er mi na t io n  o f  a rm ’ s  l en g t h  pr i c e  i n  r e l a t i on  

t o  t h e  i n t er na t io na l  t ra ns ac t i on (s )  r e f e r r ed  t o  

h i m by  t h e  As s es s i ng  Of f i c e r .   I f  du r i ng  t he  

c o ur s e  o f  p ro c e ed in gs  b e f or e  h i m  i t  i s  f ou nd  

t ha t  t h er e  a r e  c er ta in  o th er  t ra ns a c t io ns  w h i ch  

h a v e  no t  b e e n  r e f er r ed  to  h im  b y  th e  A ss e s s i ng  

O f f i c e r ,  h e  w i l l  hav e  t o  t a ke  u p  t he  ma t t er  w i t h  

t h e  As s es s in g  O f f i ce r  s o  t h a t  a  f r es h  re f er e n c e  

i s  r e c e i v ed  w i t h  re g ar d  t o  s u ch  t ran sa c t io ns .   

I t  m ay  b e  no t e d  t ha t  t h e  r e f e r en c e  t o  t h e  T P O 

i s  t ra ns a c t i on  a nd  e n t erp r i s e  s p e c i f i c”  

“ 12 .  I n  v i ew  o f  t h e  ab ov e  d i s c us s i on ,  w e  a r e  o f  t h e  v i ew  

t ha t  a s  p er  S e c t i on  9 2C A (1 ) ,  t he  TPO  c a n  su gg e s t  

a d j us tm e n t  o n  th e  i n t er na t io na l  t r an sa c t io n  en t e r ed  

i n t o  b y  an  as se s se e  w i th  i t s  a s so c ia t e  en t e rp r i s e s  

w h i ch  w e re  se n t  t o  h i m  f or  co mp ut a t io n  o f  t h e  ar m ’s  

l e ng t h  p r i c e  b y  t h e  A ss e s s i ng  Of f i c er .   S u o  m ot o ,  he  

c a nn o t  t a k e  c ogn i z an c e  o f  an y  i n t er na t io na l  

t ra ns a c t i on  f o r  su g ge s t i ng  ad ju s t me n t  i n  ar m ’s  

l e ng t h  pr i ce .”  

4 2 .  T h e  Mu mb ai  Be n c h  o f  t h e  Tr ib un a l  i n  D i a ge o  In d i a  P r iv a t e  Li m i t e d  

( s up r a ) ,  i n  t u rn  r e ly i n g  o n  t h e  r a t i o  l a i d  do w n  b y C o o rd i n a t e  b en c h e  o f  

t h e  Tr ib un a l  i n  3 i  In f o t e c h  Li m i t e d  ( su p r a )  v id e  p a r as  23  a n d  24  h e l d  a s  

u n de r  :  

23. As far as this adjustment is concerned, it is an undisputed position that 

the Assessing Officer had not made any reference to the Transfer Pricing 

Officer for ascertaining ALP in respect of advertising, marketing and 

promotion expenses alleged to have been incurred for brand strengthening 

of the brands owned by the AE. The question whether TPO can make 

adjustments in such a situation is squarely covered by a decision of the 

Coordinate Bench in the case of 3i Infotech Ltd. v. Dy. CIT [2010] 136 TTJ 

641 /[2011] 129 ITD 422 (Mum.) wherein Coordinate Bench has, inter alia, 

observed as follows: 

38. …… Under the provisions of section 92E, an assessee who has 

entered into an international transaction during a previous year has 

to obtain a report from an accountant and furnish such report in the 

prescribed form, i.e., Form No. 3CEB. Section 92C(3) provides as 

follows: 
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"(3) Where during the course of any proceeding for the assessment of 

income, the Assessing Officer is, on the basis of material or information or 

document in his possession, of the opinion that— 

(a)the price charged or paid in an international transaction has not been 

determined in accordance with sub-sections (1) and (2); or 

(b)any information and document relating to an international transaction 

have not been kept and maintained by the assessee in accordance with the 

provisions contained in sub-section (1) of section 92D and the rules made 

in this behalf; or 

(c)the information or data used in computation of the ALP is not reliable 

or correct; or 

(d)the assessee has failed to furnish, within the specified time, any 

information or document which he was required to furnish by a notice 

issued under sub-section (3) of section 92D, 

the Assessing Officer may proceed to determine the ALP in relation to the 

said international transaction in accordance with sub-sections (1) and (2), 

on the basis of such material or information or document available with him 

: 

Provided that an opportunity shall be given by the Assessing Officer by 

serving a notice calling upon the assessee to show cause, on a date and time 

to be specified in the notice, why the ALP should not be so determined on 

the basis of material or information or document in the possession of the 

Assessing Officer." 

Section 92CA(1) to (3) empowers the Assessing Officer to make a reference 

to the TPO and it reads as follows: 

"92CA. Reference to TPO.—(1) Where any person, being the assessee, has 

entered into an international transaction in any previous year, and the 

Assessing Officer considers it necessary or expedient so to do, he may, with 

the previous approval of the CIT, refer the computation of the ALP in 

relation to the said international transaction under section 92C to the TPO. 

(2) Where a reference is made under sub-section (1), the TPO shall serve a 

notice on the assessee requiring him to produce or cause to be produced on 

a date to be specified therein, any evidence on which the assessee may rely 

in support of the computation made by him of the ALP in relation to the 

international transaction referred to in sub-section (1). 

(3) On the date specified in the notice under sub-section (2), or as soon 

thereafter as may be, after hearing such evidence as the assessee may 

produce, including any information or documents referred to in sub-section 

(3) of section 92D and after considering such evidence as the TPO may 

require on any specified points and after taking into account all relevant 

materials which he has gathered, the TPO shall, by order in writing, 

determine the ALP in relation to the international transaction in accordance 

with sub-section (3) of section 92C and send a copy of his order to the 

Assessing Officer and to the assessee." 

In the present case, the Assessing Officer referred to the TPO for 

determination of ALP the transactions set out in Form No. 3CEB by his 

letter dated 29-9-2003. The details of these transactions have already been 

set out above in the earlier paras. The transaction by which the assessee 

deputed three of its employees to ICICI Infotech, USA, was not considered 

as an international transaction to be set out in Form No. 3CEB by the 

assessee. The Assessing Officer therefore never referred the computation of 

ALP to the TPO the transaction of deputation of three of its employees by 

the assessee to ICICI Infotech, USA. The jurisdiction of the TPO is therefore 

restricted to the transactions referred to him by the Assessing Officer under 
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section 92CA(1). The TPO therefore could not under section 92CA(3) 

determine the ALP in relation to an international transaction not referred to 

him by the Assessing Officer under section 92CA(1). In this regard 

Instruction No. 3 of 2003, dated 20-5-2003 issued by the CBDT regarding 

computation of income from international transaction having regard to 

ALP, is very clear. In the said instructions, the CBDT explaining the role of 

TPO has instructed that in terms of section 92CA of the Act, the TPO's role 

is limited to the determination of ALP in relation to the international 

transactions referred to him by the Assessing Officer and if during the 

course of proceedings before him it is found that there are certain other 

transactions which have not been referred to him by the Assessing Officer, 

he will have to take up the matter with the Assessing Officer so that a fresh 

reference is received with regard to such transaction. The Board has further 

opined that reference to the TPO is transaction specific and not enterprise 

specific. In the present case, the determination of ALP in respect of the 

transaction by which the assessee deputed three of its employees to ICICI 

Infotech, USA, by the TPO is therefore non est to that extent and cannot 

form the basis for making an addition to the total income. The Assessing 

Officer therefore could not have made the impugned addition on the basis of 

the order of the TPO. Since the impugned addition has been made by the 

Assessing Officer only by placing reliance on the report of the TPO, the 

addition cannot be sustained. 

24. We are in respectful agreement with the views so expressed by the 

Coordinate Bench. It is only elementary that as the reference to the TPO is 

transaction specific and not enterprise specific, the Transfer Pricing Officer 

has no powers to go into a matter which has not been referred to him by the 

Assessing Officer, and even the instructions issued by the Central Board of 

Direct Taxes, which are binding on all field authorities, make that position 

very clear and unambiguous. To that extent, TPO's order is to be treated as 

non est, and any ALP adjustments made on the basis of such a TPO order 

cannot be legally sustained. We, therefore, direct the Assessing Officer to 

delete the impugned addition of Rs. 31.54 crores in respect of, what the 

authorities below have termed as, building brand of the AE. However, as we 

have deleted the impugned addition on this short ground of jurisdiction, we 

see no need to deal with the matter on merits.” 

4 3 .  W e f u r th e r  f i n d  th a t  t h e  H on 'b l e  D e lh i  H i gh  Co ur t  i n  IT A  9 38 / 20 11  

i n  C IT  V s .  A m ad e us  In d i a  Pv t .  Lt d . ,  v i d e  j ud gm en t  de l i ve r e d  o n  

2 8 .1 1 . 20 11  h ad  d i sm is s e d  t h e  a pp e a l  o f  t he  R ev e nu e  u pho ld in g  t h e  o r d e r  

o f  T r i b un a l ,  ho l d i ng  a s  u nd e r :  

1 7 .  A  p la i n  r ea d in g  o f  S e c t io n   92 CA  m a ke s  i t  c l ear  t ha t  

t h e  A ss es s i ng  Of f i c e r ,  i f  h e  c on s i d er s  i t  n e c e s sa r y  o r  

e x p e d i en t  s o  t o  d o ,  m a y ,  w i th  t h e  pr ev i ou s  a pp ro v a l  o f  

t h e  Co m mi ss i on e r ,  r e f e r  t h e  c o mp uta t io n  o f  t h e  a r m’ s  

l e ng t h  pr i ce  i n  r e la t i on  to  a n  in t e rn a t io na l  t ra nsa c t io n  

u n de r  S e c t io n  9 2C  t o  t h e  Tr an s f er  Pr i c i ng  Of f i c er .   A t  

t h i s  j u n c tu r e ,  we  m a y  re i t e r a t e  t ha t  i t  i s  p r im ar i l y  t h e  

d u t y  o f  t h e  A ss es s i ng  O f f i c er  t o  com p ut e  an y  in c om e  

a r i s in g  f r om  a n  i n t e rn a t i on a l  t ra ns a c t i on  h a v i ng  

r e ga rd  t o  t h e  a rm’ s  l e ng t h  pr i c e .   H e  m ay  de t er mi ne  

t h e  ar m ’s  l en g t h  pr i ce  o f  an  i n t er na t i on a l  t r an sa c t io n  

h i ms e l f  o r ,  i f  h e  f ee l s  t ha t  i t  i s  n e ce s s ar y  o r  e xp e d i en t  

s o  t o  d o ,  h e  ma y  s ee k  t h e  a pp ro v a l  o f  t h e  Co mm is s io n er  



 35 

a n d ,  t h e re a f t e r ,  r e f er  t h e  co m put a t i on  o f  t h e  ar m’ s  

l e ng t h  pr i c e  i n  r esp e c t  o f  a n  i n t er na t i on a l  t r ans a c t i on  

t o  t h e  Tr an s f er  P r i c i ng  Of f i ce r .   Th i s  ma k es  i t  c l e ar  

t ha t  i t  i s  t h e  A ss es s i ng  Of f i c er  wh o  h as  t o  d e t e rm in e ,  

f i r s t  o f  a l l ,  w h e t he r  a  t ra ns ac t i on  i s  an  in t ern a t io na l  

t ra ns a c t i on  un d er  S e c t i on  9 2B  o f  t h e  sa id  A c t .   

S e c on d l y ,  i f  i t  i s  a n  i n t er na t io na l  t r an sa c t io n  i n  h i s  

v i ew ,  h e  h as  t o  pro c e e d  to  d e t er min e  t he  ar m ’s  l en g t h  

p r i c e  i n  t e r ms  o f  S e c t i on  92C  o f  t h e  s a i d  A c t .   

H ow e v e r ,  i f ,  f o r  a n y  r e aso n ,  h e  f e e l s  t h a t  i t  i s  

n e c e s s ar y  o r  e xp ed i en t  s o  t o  d o ,  h e  m a y  s e e k  t h e  

a p pro v a l  o f  t h e  C om mi ss io ne r  a nd  t h en  r e f er  t h e  

c o m put a t i o n  o f  t h e  a r m’ s  l e ng t h  p r i c e  i n  r e l a t io n  to  t h e  

s a i d  i n t e rn a t i on a l  t ra ns a c t i on  to  t h e  T ra ns f e r  Pr i c in g  

O f f i c e r .   T h e  r o l e  o f  t h e  Tr an s f er  Pr i c in g  Of f i c er ,  a s  

i nd i c a t e d  i n  S e c t ion   9 2C A,  i s  r es t r i c t e d  to  d e t e rm in i n g  

t h e  ar m ’s  l e n g th  pr i ce  i n  r e la t io n  to  t h e  i n t e rn a t i on a l  

t ra ns a c t i on  w h i ch  h as  b e en  r e f er r ed  to  h i m  b y  t h e  

A ss e s s i ng  Of f i c er  a n d  su c h  co mp ut a t i on  o f  t h e  ar m ’s  

l e ng t h  pr i c e  i n  r e la t io n  t o  t h e  sa id  i n t ern a t io na l  

t ra ns a c t i on  ha s  t o  b e  do n e  i n  t e r m s  o f  S e c t i on   92 C  o f  

t h e  sa id  A c t .   O n  a  p l a in  re ad in g ,  we  a re  o f  t he  v i ew  

t ha t  i t  i s  no t  w i th in  t h e  do ma in  o f  t he  T ra ns f er  Pr i c in g  

O f f i c e r  t o  d e t e rm in e  w he th e r  a  par t i c u la r  t ra ns a c t i on ,  

w h i ch  h as  c om e  to  h i s  n o t i c e ,  b u t  wh i ch  ha s  no t  b e en  

r e f e r r e d  to  h i m,  i s  o r  i s  n o t  a n  i n t er na t io na l  

t ra ns a c t i on  a nd  t he n  t o  g o  on  a nd  d e t e rm in e  th e  ar m ’s  

l e ng t h  p r i c e  t h er e o f .   T ha t ,  w e  f ee l  i s  i n  t h e  e x c l us i v e  

j u r i sd i c t i on  o f  t h e  A ss e s s i ng  O f f i c er .   I t  o ug h t  t o  b e  

p o i n t ed  ou t  t ha t  t h e s e  v i ew s  ar e  o n  th e  b as i s  o f  t h e  

p ro v i s i on s  o f  S e c t io n  9 2  C A,  as  a p p l i ca b l e  t o  t h e  

a s s e s s m en t  y e a r  2 0 0 6- 07 ,  t h a t  i s ,  p r io r  t o  t h e  

i n t r o du c t i on  o f  sub - s e c t i on  (2 A )  o f  S e c t io n   9 2C A  b y  

v i r tu e  o f  t h e  F ina n c e  A c t ,  20 11  w i th  e f f e c t  f ro m 

1 . 6 . 20 11 .   In so f ar  a s  t h e  p r es e n t  a ppe a l  i s  co n ce rn e d ,  

S e c t io n  92 CA  wou ld  h a v e  t o  b e  re a d  w i t ho u t  su b -

s e c t io n  2 A .   We  a g r e e  w i th  Mr  S ya l i  t h a t  s ub - s ec t io n  

(2 A )  c a n n o t  h a v e  r e t r osp e c t i v e  e f f e c t  i n as mu c h  as  i t  

d e a l s  w i th  t h e  j u r i s d i c t i on  o f  t h e  T ra ns f e r  P r i c i ng  

O f f i c e r  a nd ,  t h ere f or e ,  s ub -s e c t io n  (2 A )  c a n n o t  b e  

r e ga rd e d  as  b e i ng  a  m er e  pr o c ed ur a l  p ro v i s i on .   

2 4 .  We  d o  n o t  a gr e e  w i th  t he  s ub mi s s ion  ma d e  b y  t h e  

l e ar ne d  c ou ns e l  f o r  t h e  r e v en u e  t ha t  w h en  a  re f er en c e  

i s  ma d e  b y  an  A ss es s i ng  O f f i c er  t o  t h e  Tr ans f er  P r i c i ng  

O f f i c e r ,  t h e  r e f ere n c e  i n c lu d es  t he  e n t i r e  g am ut  o f  

t ra ns a c t i on s  b e tw ee n  t h e  as s es se e  an d  i t s  a s so c i a t e d  

e n t erp r i s e .   Th e  As s es s in g  O f f i c er  i s  t h e  p er so n  wh o 

h as  b e e n  e n t r us t ed  w i th  t he  d u t y  t o  d e t er min e  a s  t o  

w h e th e r  a  t ra ns a c t i on  i s  a n  in t er na t io n a l  t r an sa c t io n  

o r  no t .   Th en ,  i f  i t  i s  an  i n t er na t io na l  t ra ns a c t i on  o f  

t h e  n a t ur e  s p e c i f i ed  i n  S e c t i on  92 B  o f  t h e  s a i d  A c t ,  t h e  

A ss e s s i ng  O f f i c e r  h as  t o  de t er mi ne  th e  i n co m e  o f  t h e  

a s s e s s e e  ha v i ng  re g ar d  t o  t h e  a rm ’s  l en g t h  p r i c e  b y  

f o l l ow i ng  t h e  m e t ho d  p r es cr ib e d  in  S ec t i on  92C .   I f ,  f o r  

s o m e  r eas on ,  t h e  A ss es s i ng  Of f i c er  f e e l s  t h a t  i t  i s  

n e c e s s ar y  or  e xp ed i en t  so  t o  do ,  he  m a y  r e f er  t he  
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c o m put a t i o n  o f  t he  a rm ’ s  l e ng th  pr i ce  o f  s p ec i f i c  

i n t er na t io na l  t r ans a c t i on s ,  a f t e r  ob t a i n in g  th e  p r i or  

a p pro v a l  o f  t h e  Co m mi ss i on e r  o f  I nc o m e - t ax ,  t o  t h e  

T ra ns f e r  Pr i c in g  O f f i c e r .   I t  i s  qu i t e  p o ss ib l e  t h a t  i n  

t h e  ca s e  o f  a  pa r t i c u la r  a s s es s e e ,  t h er e  m a y  b e  s e ve ra l  

i n t er na t io na l  t ra ns a c t i on s  an d  t h e  A ss e s s i ng  O f f i c e r  

m a y  o n l y  w i s h  to  r e f e r  so m e  o f  t ho s e  i n t e rn a t i on a l  

t ra ns a c t i on s  f o r  t he  p ur po s es  o f  co mp ut in g  th e  ar m ’s  

l e ng t h  p r i c e  wh i l e  i n  r es p e c t  o f  o t h er s ,  h e  ma y  co m put e  

t h e  a r m’ s  l e ng t h  pr i ce  h im s e l f .   T hu s ,  t he  j u r i sd i c t i o n  

o f  t h e  T ra ns f e r  Pr i c i ng  O f f i c er  i s  l i m i t e d  an d  r e s t r i c t ed  

t o  co mp ut in g  th e  a r m ’s  l e ng th  pr i c e  o f  o n l y  t ho s e  

i n t er na t io na l  t ra nsa c t io ns  wh i ch  ha v e  b e e n  sp e c i f i ca l l y  

r e f e r r e d  to  h im  by  th e  A ss e s s i ng  Of f i c er .   We  o n c e  

a g a in  c l ar i f y  t h a t  t h i s  i s  t h e  p os i t i on  pr i or  t o  t h e  

i n t r o du c t i on  o f  s ub - s e c t i on  (2 A )  o f  t h e  sa i d  A c t  w h i ch  

w e  h av e  h e ld  t o  b e  p ro sp e c t i ve  i n  op e ra t i on .“   

4 4 .  T h e  H on 'b l e  D e l h i  Hi gh  C ou r t  i n  r e s p ec t  o f  su b -s ec t i on  ( 2A )  

i n t ro du c e d  w. e . f .  1 . 6 .2 01 1  h e ld  t h a t  t h e  s a i d  s e c t i on  w as  t o  be  a p p l i e d  

o n l y p r o sp e c t i v e l y b y o b s e rv i n g  as  u nd e r :  

“ 20 .  S i mi l ar l y ,  i n  t he  c as e  b e fo re  us ,  w e  f i nd  t ha t  t h er e  i s  

n o t h i ng  i n  t h e  s t a t u t e  t o  i nd i ca t e  t ha t  su b -s e c t io n  

(2 A )  w a s  i n t ro du ce d  in  a  ma nn e r  s o  a s  t o  op e ra t e  

w i th  r e t ros p e c t i v e  e f f e c t .   S ub -s e c t ion  (2 A )  e x p a nd s  

t h e  j u r i s d i c t i on  o f  t h e  Tr an s f er  P r i c i ng  Of f i c e r  b y  

e m p ow er i ng  h i m  t o  d e t er mi ne  th e  ar m’ s  l e n g th  pr i c e  

o f  an y  i n t e rn a t i on a l  t r an sa c t io n  o t h er  t h an  an  

i n t er na t io na l  t r ans a c t i on  r e f er re d  to  h i m  b y  t h e  

A ss e s s i ng  O f f i c er  u n de r  s ub - se c t io n  (1 )  o f  S e c t io n   

9 2C A.   Th i s  i s  c l e ar l y  an  e x pa ns io n  o f  t h e  

j u r i sd i c t i on  o f  t he  T ra ns f er  Pr i c ing  O f f i c e r  an d ,  

t h er e f or e ,  s ub - s ec t i on  (2 A )  c a n  o n l y  ha v e  

p ro sp e c t i ve  e f f e c t  f ro m  0 1 . 06 .2 01 1  an d  w ou l d  h a ve  

n o  a pp l i ca t io n  t o  t h e  pr e se n t  ap p ea l  wh i ch  i s  in  

r e sp e c t  o f  t h e  as s es s me n t  y ear  2 00 6 -07 .”  

4 5 .  T h e  l e a r n ed  D .R .  f o r  t h e  Re v en u e  in  t he  w r i t t e n  su bm iss io ns  

p o i n t ed  o u t  t h a t  r e f e r e nc e s  w e r e  ma d e  b y t h e  A s s es s in g  O f f i c e r  i n  

r e s p ec t  o f  c e r t a i n  t r a ns a c t i on s  b u t  t h e  i n t e rn a t io na l  t r a ns a c t i on  o f  

p a ym e n t  o f  r o ya l t y  w a s  n o t  d i s c lo se d  b y t h e  a s s es s e e  as  t h e  i n t e rn a t io n a l  

t r an s a c t i on  w i th  AE .   I t  w a s  f u r th e r  p o i n t ed  o u t  b y  t h e  l e a rn e d  D. R .  f o r  

t h e  R ev e nu e  th a t  i n  v i e w  o f  t he  ex pen d i tu r e  i n cu r r ed  b y  t h e  as s es se e  o n  

b e h a l f  o f  t h e  AE  in  In d i a  fo r  b r an d  p r om ot i on  o f  t h e  b r a nd s  o f  A E in  

In d i a ,  i t  co u l d  no t  b e  p re su me d  th a t  t h e  TP O  s uo  m ot o  a s s um e d  
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j u r i s d i c t i o n .   W e  f i nd  n o  me r i t  i n  t h e  p r o po s i t i o n  fo r w ar d e d  b y  t h e  T PO 

i n  v i e w o f  t h e  r a t i o  l a i d  do wn  b y t h e  C oo r d in a t e  Be nc h es  o f  t h e  T r ib un a l  

a n d  a l so  t he  j ud gm e n t  i n  t h e  c a s e  o f  A m ad eu s  In d i a  P v t .  Lt d . ( su p r a ) .    

W e a r e  i n  a g r e em en t  wi th  t h e  r a t i o  l a i d  do w n  b y t h e  C oo r d i na t e  Be n ch e s  

o f  t h e  T r ib un a l ,  wh i ch  in  t h e  c as e  o f  A m a de us  In d i a  Pv t .  Lt d .  h a s  b e e n  

u p he ld  b y H o n 'b l e  D e lh i  H i gh  Co u r t .   In  t h e  a bs en c e  o f  a n y r e f e r e n c e  

b e in g  m ad e  b y t h e  A ss e s s i n g  Of f i c e r  u nd e r  s e c t i on  9 2CA ( 1 )  o f  t h e  A c t ,  

i n  r e sp e c t  o f  t h e  AM P ex p e nd i tu r e ,  t he  a s s um pt i on  o f  j u r i sd i c t i o n  b y t h e  

T PO  i n  w o rk i n g  ou t  a rm ’s  l e n gt h  p r i ce  i n  r es p e c t  o f  t h e  a f o r es a i d  A MP 

ex p en d i t u r e ,  i s  no t  j u s t i f i e d  an d  t h e  o r d e r  o f  t h e  TP O  in  t h i s  r e ga r d  i s  

n o n- e s t .   W e  ha ve  d e c i de d  th e  p r es e n t  i s su e  o n  a pp l i c a b i l i t y  o f  t h e  

p r ov i s i on s  o f  s e c t i on  92 CA  o f  t h e  A c t  wi t ho u t  ad ju d i c a t in g  th e  f i r s t  

p r op os i t i on  r a i s e d  b y t h e  as s es se e  t h a t  t h e  t r a ns a c t io n  in  q u es t io n  i s  n o t  

a n  i n t e rn a t io n a l  t r an s a c t i on .  Th e  A s se s s in g  O f f i ce r  i s ,  t h e r e f o r e ,  

d i re c t ed  t o  d e l e t e  t h e  i mp u gn ed  add i t i on  o f  R s . 11 945 . 81  l a cs .   Th e  

a s s es s e e  i s  a l so  i n  a p p e a l  i n  r es p ec t  o f  t h e  com pu t a t i on  m a d e  b y t h e  TP O  

b y h o l d in g  s e ve ra l  ex p en s es  as  A MP  ex p en d i t u r e  a n d  m an n er  o f  

c o mp ut a t i on  an d  a l so  t h e  c omp a r ab le s  p i ck e d  up  b y t h e  TP O.   T h e 

a s s es s e e  h a s  r a i s ed  s ev e r a l  g r ou nd s  o f  a pp e a l  a ga in s t  t he  s am e  an d  bo th  

t h e  a u th o r i z ed  r e p r e s e n t a t i v es  h ad  ma d e  e l ab o r a t e  su bm iss io ns  o n  t h e  

s a id  i s s u es .   H o wev e r ,  i n  v i e w  o f  ou r  d e c i s i on  i n  h o l d in g  t h e  o r de r  o f  

T PO  t o  b e  n on  es t ,  w e  a r e  n o t  a d dr e s s in g  t he  sa id  i s s ue s .   T h e  g r o un ds  o f  

a p p e a l  N os .  2 . 0  t o  2 . 19  r a i s ed  b y t h e  a s s es s e e  a r e  t hu s  pa r t l y  a l l o w ed .  

4 6 .  T h e  i s su e  i n  g r o u nd  N o .3  r a i s e d  b y  t h e  a s s es s e e  i s  i n  r e l a t i o n  t o  

r o ya l t y  p a ym e n t .   T h e  l e a rn e d  A.R .  f o r  t h e  as s es se e  p o i n t ed  o u t  t h a t  

t h e r e  w as  n o  r e v en u e  i mp a c t  on  a c co u n t  o f  ob s e r v a t i on s  o f  As s es s in g  

O f f i ce r / TP O.   H e  f u r t h e r  f a i r l y  a d m i t t e d  th a t  t h e  g r o un d  o f  ap p e a l  i s  

p r em a tu r e .   In  v i e w th e r eo f ,  t h e  s am e  i s  d i sm is se d .  
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4 7 .  T h e  i s s u e  r a i s ed  i n  g r ou nd  No .4  a ga i n s t  n on - a l low a n c e  o f  

d e du c t io n  f o r  i n c r em e n t a l  b a l a n c e  l yi n g  i n  P r o f i t  &  Lo ss  A c co un t  un d er  

s e c t io n  43 B  o f  t h e  A c t  w as  c on s i d e r e d  b y t h e  S pe c i a l  Be n c h  o f  

C h an d i ga r h  T r ib una l  i n  a s s es s e e ’ s  ow n  c as e ,  r ep o r t ed  i n  10 7  IT D  34 3  

( S B) (Ch d ) .   Th e  Spe c i a l  Ben c h  h ad  h e l d  t h e  s a i d  d ep os i t s  a s  e l i g i b l e  f o r  

d e du c t io n  u nd e r  s ec t i on  43 B  o f  t h e  Ac t .   T h e  A ss es s i n g  O f f i c e r  h ad  no t  

a p p l i e d  t h e  s a id  r a t i o  a s  t he  R ev e nu e  h a d  p re f e r r ed  a n  ap p e a l  b e f o r e  t h e  

H o n 'b l e  Hi gh  C ou r t  a ga i ns t  t he  o r d er  o f  t h e  Sp e c i a l  Ben c h .  

4 8 .  T h e  l e a r n ed  A.R .  fo r  t h e  as s es s ee  po in t ed  o u t  t h a t  t h e  i s s u e  s t a nds  

c o v e re d  b y t h e  d e c i s io n  o f  H on 'b l e  P un j ab  & H a r ya n a  High  Co u r t  i n  C IT  

V s .  R a j  &  S an  De ep s  Lt d .  [ 2 93  IT R  12  (P &H )] .  

4 9 .  T h e  p r e s en t  i s su e  i s  co v er e d  b y t h e  d e c i s i on  o f  Sp e c i a l  Be n ch  in  

t h e  c as e  o f  t h e  as se s s e e  i t s e l f .   Fu r t he r  t h e  J u r i sd i c t i ona l  H i gh  C ou r t  i n  

R a j  &  Sa n  De e ps  Lt d .  ( su p r a )  h as  h e ld  t h a t  w h e r e  t h e  a s s e s s e e  h a d  

d e po s i t e d  t h e  ex c i s e  d u t y  p a ya b l e  i n  a d v a nc e  in  a c c oun t -c u r re n t ,  a f t e r  

t h e  goo ds  we r e  m an u f a c tu r e d ,  s u ch  am ou n t  w as  d e du c t ib l e .   Fo l l ow in g  

t h e  s a me ,  w e  d i r ec t  t h e  A ss es s in g  O f f i ce r  t o  a l l o w  th e  c l a im  o f  t h e  

a s s es s e e  i n  r es p e c t  o f  i n c r em e n t a l  b a l a n ce  am ou n t i n g  t o  Rs .2 5 , 23 ,7 10 / -  

l yi n g  i n  P LA  A c c ou n t ,  un d er  s e c t i on  4 3 B  o f  t h e  A c t .   The  g r o u n d  No .4  i s  

a l l o w ed .  

5 0 .  T h e  i s su e  r a i se d  v i d e  g ro un d  N o . 5  i s  i n  r e l a t i on  t o  d ed u c t i on  o f  

C on sum e r   P r od uc t  R e se a r ch  Ex pe ns e s  a m ou n t i n g  t o  R s . 623 , 17 ,3 81 / - .    

5 1 .  T h e  l e a rn ed  A. R .  f o r  t h e  as s es s ee  p o in t ed  o u t  t ha t  s imi l a r  

ex p en d i t u r e  h a s  be e n  a l l ow e d  i n  t h e  h a nd s  o f  t h e  a s s es s e e  b y t h e  

T r ib un a l  i n  a pp e a l s  r e l a t i n g  to  as s e s sm e n t  ye a r s  19 9 8- 99  to  2 00 2 -0 3 .    

5 2 .  T h e  l ea r n ed  D .R .  f o r  t he  R ev e nu e  h a s  f a i l ed  t o  c on t ro ve r t  t h e  

s a me .  
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5 3 .  W e  f i nd  th a t  s i mi l a r  i s su e  o f  d e du c t io n  o f  C ons ume r  P ro du c t  

R e se a r ch  Ex p e ns es  a r o s e  b e f o r e  t h e  Tr i bu na l  i n  as s es s e e ’ s  a pp e a l  i n  IT A  

N o .3 79 /Ch d / 20 04  re l a t i n g  t o  as s es s me n t  ye a r  1 9 9 8 - 99 .   T h e  T r i bu n al  

v id e  o rd e r  d a t e d  21 . 3 . 20 07  a l l o w ed  th e  c l a im  v id e  p a ras  7  t o  1 3  o f  t h e  

s a id  o rd e r  h o ld in g  a s  u nd e r :  

7.  We have considered the submissions careful ly. 
F irst of  al l  we may refer to the details of  the expenditure 
incurred by the assessee which has been placed in the 
paper-book at page 42. The details of  expenditure incurred 
by the assessee are as f ol lows: 

 
Particulars           Amount (Rs. )  
                   

A. Promotional and Trade Market ing Expenses           

 
Boost badminton rackets      5319600 
Boost cr icket bat      5040000 
Tennis Bal ls f or  Boost     2146001 
Everf resh containers for packing     980724 
Horl iks GP for Nepal   
            
Pr int ing for  stickers                8710 
Purchase of  Horl iks Baskets              88000 

       Hix glow s ign board       648050 
Outdoor Publ ic ity                 98022 
GP Packaging mater ial              140000 
RSO-North Trade Mktg.               26703 
RSO-West Trade Mktg.         21059 
Souvenir  Advertis ing                    636993 

                    15781862 
 

B. Product Development Expenses 

 
Development Exp. for  Nutr ibar chocolate       1441589 
Nutr ibar Stock written of f          1043028 
Nutr ibar Tr ials            112216 
Lotus Nutr ibar Expenses         1297430 
Nutr ibar research expenses       2923870 
Development exp.  for  Ribena sof tdr ink        158938 
Development exp.  for  Ribena        4225539 
Horl icks 3- in-1 packaging expenses        700620 
For f ree samples 
              
Market research & consumer         
analysis for  new produces – viz.       1567281 
 
Development exp.  Exist ing products      2850497 
(Horl icks relaunch)             
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             16321008  
 

 
     Total  :         Rs.321,02,870/- 
 

8.  A bare perusal  o f  the aforesaid details of  expenditure  
incurred by the assessee shows a fact posit ion that the 
expenditure is in  relat ion the business of  the assessee.  This  
aspect has also not been disputed by the revenue, as is  
ev ident f rom the orders of  the lower author i t ies.  Now the 
issue whether a particular expenditure is capital  or  revenue 
has been a subject matter  of  numerous judic ial  
pronouncements.  It  is  also a wel l  accepted proposition that 
there is no s ingle def in ite cr i ter ion which by i tself  can 
determine whether a part icular expenditure is capital  or  
revenue. It  is  a tr ite law that what is relevant is to  evaluate 
the purpose of  the outgoing and its intended object and 
effect and considered in the l ight of  business real i t ies.  The 
Apex court in the case of  Alembic Chemicals Works Co.  Ltd 
(Supra)  observed that even the test of  “enduring benef it” 
could fail  while determining the true nature of  expenditure.  
In other words what is of  relevance is to appreciate the 
pecul iar facts and c ircumstances of  each case to determine 
whether a part icular outgoing is capital  or  revenue.  

 
9.   In th is  background we may peruse the expenses 
incurred by the assessee under the head ‘Promotional  and 
Trade Marketing Expenses’.  Such expenditure has been 
incurred on exist ing products of  the assessee and include 
cost of  presentat ion items, g if ts,  e tc.  g iven to the customers 
on the sale of  the product,  expenditure on advertisement 
mater ial  e tc.  The expenditure can be v iewed as in  actual i ty 
d iscount- in-k ind al lowed to the customers and expenditure 
on advertisement of  the exist ing products of  the assessee. 
Clearly the expenses incurred are of  revenue nature.  The 
expenses in quest ion have merely facil i tated the carrying on 
the business of  the assessee more f ruitful ly.  The argument 
of  the revenue that such expenditure resul t in  enduring 
benef it in as much as the expenditure resul ts in enhancing 
of  the brand, in our view,  cannot be taken to mean that the 
expenditure is capital  in nature.  As we have noted earl ier ,  i t  
is  not each and every enduring benef it which is to be 
concluded as a capital  outgoing.   At th is  po int i t  is  per tinent 
to refer to  the dec is ion of  the Hon’ble Apex Court in  the case 
of  Empire Jute Co.Ltd.  (Supra) .  According to the Hon’ble 
Apex Court what has to  be seen is the nature and import of  
the expensed in question in a commerc ial  sense.  In  th is case 
al though we are of  the view that the said expenditure does 
not result in any enduring benef it  to the assessee yet even 
if  one is to concede to th is argument of  the revenue, stil l  i t  
is  not possible to deduce that the expenditure is capital  in  
nature.  This is for  the reason that such enduring benef it is  
not in  the capital  f ie ld but is in the revenue f ie ld,  thereby 
imbibing the said expenditure wi th character of  a revenue 
expenditure.  We may refer to the fol lowing observations of  
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the Hon’ble Supreme Court in the Case of  Empire  Jute Co.  
(Supra)   

 

“There may be cases where expenditure even if  incurred 

for  obtaining an advantage of  enduring benef it ,  may, 

nonetheless ,  be on revenue account  and the test  of  

enduring benefit  may break down. I t  is  not  every 

advantage of  enduring nature acquired by an assessee 

that  brings the case within the principle laid down in 

this  test .  What  is  material  to  consider is  nature of the 

principle laid down in this  test .  What is  material  to 

consider is  nature of  the advantage in a commercial 

sense and it  is  only where the advantage is  in  the 

capital  f ield that  the expenditure would be disallowable 

on an application of  this  test .  If  the advantage consists 

merely in  facil i tat ing the assessee’s  trading operations 

or enabling the management  and conduct  of  the 

assessee’s  business  to  be carried on more eff iciently or 

more prof itably while leaving the f ixed capital 

untouched, the expenditure would be of  revenue 

account ,  even though the advantage may endure for  an 

indef inite future”.    

     
The aforesaid decis ion of  the Hon’ble Apex court 

c learly   shows that the test of  enduring benef it is  not 
conclusive to judge true nature of  expenditure.  One has to  
go further and ascertain as to whether part icular  
expenditure results into  an advantage of  enduring nature in  
the capital  f ie ld or revenue f iled.   In the instant case having 
regard to the nature and details  of  expenditure it  is  c lear  
that the expenditure under the head “Promotional  and Trade 
Marketing Expenses” is an expenditure which is  incurred 
whol ly and exclusively for  the purposes of  business and is  
in the revenue f ie ld.  The same is al lowable as a revenue 
expenditure.          

 
10.   Now we may examine the expenditure under the 
head “Product Development Expenses”.  The detai ls of  the 
expenditure show that the same has been incurred for 
introducing and developing new products.  The assessee is  
engaged in the business of  manufacture and sale of  food 
and heal th care products  under a wel l  known brand. The 
expenses include development expenses for  new products 
namely nutirbar  chocolate,  Ribena sof t dr ink,  Horl icks re-
launch expenses.  Certainly such expenditure has the 
potential  to  improve the prof itabil i ty of  the assessee.  
However the issue to be considered is whether the 
expenditure seeks to enlarge the prof it yield ing capacity or  
i t increases the eff ic iency of  the business.  This aspect,  in  
our considered opin ion,  is  to be decided in the l ight of  the 
business real it ies under which the assessee is operat ing.  
The assessee is engaged in the business of  manufactur ing 
of  fast moving consumer goods.  The business of  the 
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assessee is subjected to volati l i ty in consumer preferences, 
tastes and wants.  The assessee is therefore required to 
perennial ly study the market and launch new var iet ies in 
i ts products l ine and meet the competi t ion in the market.  It  
is  in th is background one has to examine as to whether the 
impugned expenditure incurred on development,  introduction 
and launching of  newer products is an advantage in the 
revenue f iled or not.  In our humble opin ion the expenditure 
in question has merely enabled the assessee to remain 
competi t ive in  the market and retain the customer 
preferences and loyal ty towards i ts brand of  products.  The 
said advantage certainly is  not l imited to the period under 
considerat ion but spil ls  over to the future also.  So however  
th is  is not conclusive to hold that the expenditure in 
question is a capital  expenditure.  The par i ty of  reasoning 
laid down by the apex court in the case of  Empire  Jute Co.  
Ltd.  (Supra)  d iscussed by us in  the earl ier  paragraph is  
squarely appl icable with respect to such expenditure also.   

 
11.   We  may mention here the stand of  revenue that 
the development and introduction of  new products  create a  
new l ine of  business for  the assessee and thus expenditure  
related thereof  is to be treated as capital  expenditure.  On 
th is  aspect we are unable to  appreciate as to how can i t  be 
said that mere development and introduction of  new 
var iet ies of  products resul t in creat ion of  a new l ine of  
business.  Factual ly speaking,  pr ior  to the development and 
introduction of  the impugned new products the assessee 
was in  the business of  manufactur ing and sale of  food and 
heal th care products.  Even post development and 
introduction of  new products,  the business of  the assessee 
remains that of  manufactur ing and sale of  food and heal th 
care products.  Therefore it  is  erroneous to conclude that the 
assessee acquired a new l ine of  business by merely 
developing and introducing new products in the ex isting l ine 
of  business.  The new products c learly relate to the same 
l ine of  business that the assessee has been hitherto  
carrying on.  Therefore,  on above consideration also the plea 
of  the assessee that the expenditure in quest ion is  a 
revenue expenditure deserves to be upheld.  

 
12.   As  a  mat ter  of  passing  we may re fer  to  the  judgement  of  

the  Hon’ble  Karantaka  High Cour t  in  the  case  of  CIT vs .  Bharat  

Ear th  Movers  Limited  155-ITR-353(Kar)  wherein  i t  has  been  held  

tha t  expendi ture  incurred  on  development  o f  products  is  a  revenue 

expendi ture .  The  ld .  Counsel  for  the  assessee  re l ied upon an 

unrepor ted decis ion o f  the  Delhi  Bench  o f  Tr ibunal  in  the  case  o f  M/s  

Honda S ie l  cars  India  L imited  (ITA No.3688 & 3689/Del /2005) dated  

21 .02 .2006 to  argue that  expendi ture  incurred  in  int roduct ion  o f  a  

new Model  o f  Car by  an  ex i s t ing  car  manufacture  i s  a  revenue 

expendi ture .  To  the s imi lar  e f fec t  re l iance  has  been  p laced  on  the  

judgment  o f  the  Amri t sar  Bench  o f  the  Tr ibunal  in  the  case  o f  DCIT 

vs .  Max India  L td .  ( ITA No.230/Asr /2000) dated  9 .6 .2006.   

13.  In conclusion,  we hold, that having regard to the 
aforesaid discussion the c laim of  the assessee for 
al lowabil i ty of  impugned expenditure as revenue 
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expenditure is justif ied.  We, therefore set-aside the order of  
the CIT (A)  and direct the Assessing Off icer to delete the 
addit ion.  “   

5 4 .  T h e  s a i d  p r op os i t i o n  wa s  f o l lo w ed  by  t h e  T r i bu n a l  i n  a s s es s m en t  

ye a r s  1 9 9 9- 20 00 ,  2 0 00 -0 1  an d  2 00 2- 0 3  i n  IT A  N o s .  5 7 5 /C hd / 20 04 ,  

3 2 0 /C hd / 20 05  a nd  2 9 /C hd /2 00 7  v i d e  o r d er  d a t ed  21 .9 .2 0 07 .   Th e  s a id  

ex p en d i t u r e  h a s  a l s o  be e n  a l l o w ed  by  t h e  T r i bu na l  i n  a s s es s m en t  ye a r s  

2 0 03 -0 4  an d  2 00 4 -0 5 .   Fo l lo wi n g  th e  p r e c ed e n t ,  w e  d i r ec t  t h e  As se s s in g  

O f f i ce r  t o  a l l o w t he  c l a im  o f  t h e  a s s es s e e .    T h e  g r ou nd  N o .5  i s  a l l o w ed .  

5 5 .  T h e  g r o un d  No .5 .1  r a i s ed  b y t h e  a s s es s e e  i s  a n  a l t e r n a t e  p l e a  a nd  

t h e  s am e  do e s  no t  su r v i ve  i n  v i e w o f  ou r  d e c i s i on  to  g r o u nd  No s . 2  t o  

2 . 19  h e r e in a bo v e .  

5 6 .  T h e  g ro un d  N o . 6  r a i s ed  b y t h e  as se s s ee  a ga i ns t  ch a r g in g  o f  i n t e r es t  

u n de r  s e c t i on  2 34 B a n d  2 34 D  o f  t h e  Ac t ,  a s  a d mi t t e d  b y  l e a r n ed  A .R .  f o r  

t h e  a s s e s s e e  f o r  t h e  a s s es s ee  i s  con s eq u en t i a l .   H enc e  th e  sa m e  i s  

d i s mis s ed  b e i n g  con s eq u en t i a l .    

57 .  In  the  resu l t ,  the  appeal  f i l ed  by the  assessee  i s  par t l y a l lowed.  

O r d e r  P r on ou n ce d  in  t h e  Op e n  Co ur t  on  25
t h

  d a y o f  J a nua r y,  2 0 12 .  

 

  Sd/-         Sd/- 

        (MEHAR SINGH)        (SUSHMA CHOWLA)   

ACCOUNTANT MEMBER    JUDICIAL MEMBER 

 

Dated      25
th

   January, 2012 

*Rati* 

Copy to: The Appellant/The Respondent/The CIT(A)/The CIT/The DR.  

True Copy 

 By Order 

Assistant Registrar, ITAT, Chandigarh 
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